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United States Court of Appeals I for the 

District of Columbia 

No. 6630. 

■ 

Clara T. Way et al., Appellants 1 , 

i 

vs. 

Elizabeth Yesbek Efdimis. 


a Supreme Court of the District of Columbia. 

At Law 

i 

i 

No. 83349. ! 

i 

« I 

Elizabeth Yesbek, Plaintiff, ! 


Clara T. Way, District of Columbia, a Municipal Cor¬ 
poration, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Coiirt of the 
District of Columbia, at the City of Washingtoiji, in said 
District, at the times hereinafter mentioned, tfye follow¬ 
ing papers were filed and proceedings had, in tfce above- 
entitled cause, to wit: 


1—6630a 
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1 Declaration. 

Filed October 30, 1933. 

In the Supreme Court of the District of Columbia. 

Law. 

No. 83349. 

Elizabeth Yesbek, Plaintiff, 
vs. 

Clara T. Way, District of Columbia, a Municipal Cor¬ 
poration, Defendants. 

The plaintiff, Elizabeth Yesbek, sues the defendants, 

I Clara T. Way and the District of Columbia, a body cor¬ 
porate for municipal purposes, duly created and organized 
as such under and by virtue of the laws of the United 
States, for that the defendant, Clara T. Way, on, to wit, 
October 28, 1932, and for a long period of time theretofore, 
owned, maintained, and operated premises known as and 
numbered 1629 North Capitol Street, N. E., Washington, 
D. C., as an apartment house, abutting which said apart¬ 
ment building there was a public sidewalk, used by per¬ 
sons passing, entering or leaving said building, in which 
said sidewalk, immediately in front of said premises, were 
' located certain steel trapdoors as hereinafter more par¬ 
ticularly set forth herein, whereupon it became and was 
the duty of said defendant to maintain her said premises 
and the approach thereto in the exercise of reasonable 
care with due regard to the safety of other persons pass¬ 
ing, entering or leaving defendant’s said premises, and 
sues the defendant, District of Columbia, a body corpo¬ 
rate, as aforesaid, for that on the day and date first herein 
mentioned, it was, as such body corporate, entrusted by 
law with the control of the public streets, highways, and 
sidewalks within the District of Columbia, and on the said 
day and date was chargeable with the duty of keep- 
2 ing or causing the said streets, highways and side¬ 
walks to be free from obstructions and defects, and 
in such condition that the same should be reasonably safe 
for the passage and repassage of persons on, across and 
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i 

I 

over the same, and to protect all of said persons from and 
against all obstructions and defects, in, about aiid upon the 
streets and sidewalks; and for that there is and for a long 
time prior to said day and date first herein mentioned, 
there was, in the District of Columbia, a common and pub¬ 
lic street known as North Capitol Street, which) said street 
is, and on the day and date first mentioned herein, was, 
used by the public as such street, highway an|d sidewalk 
for the passage and repassage of the persons! aforesaid, 
and it thereupon became and was the duty of tpe said de¬ 
fendant, District of Columbia, to keep and maintain the 
said street, highway and sidewalk, including! the park 
space between the sidewalk and curb, in such condition and 
repair, and free from any and all obstructions apd defects, 
that the same should be reasonably safe as a public high¬ 
way for the passage and repassage of persons on, across 
and over the same, yet the plaintiff says that heretofore, to 
wit, on the day and date first mentioned herein, and for a 
long time prior thereto, the said street, highway) and side¬ 
walk was in a dangerous, defective and unsafe condition by 
reason of the carelessness, negligence and default of the 
defendants, in that they permitted, allowed anil suffered 
part of said public highway in front of premises numbered 
1629 North Capitol Street, N. E., Washington, j D. C., to 
become in a dangerous condition, permitting certain steel 
trapdoors located in front, and leading to, the basement of 
said premises, which trapdoors, when closed, formed a part 
of said public sidewalk, to be in a dangerous and unsafe 
condition, in that the steel straps running across 
3 said trapdoors which fastened and connected with 
hinges at the sides of the opening, holding ^nd secur¬ 
ing said trapdoors in place and upon their supports, in¬ 
stead of being securely and firmly fastened to said hinges, 
were allowed to become unfastened, unconnected and in¬ 
secure, so that said trapdoors merely rested u]j)on their 
said supports, whereby the said public sidewalk j abutting 
said premises, became and was in a condition dangerous to 
life and limb, and of which dangerous and defective condi¬ 
tion defendants, and each of them, had due notice, notwith¬ 
standing which the defendants, in disregard of thjeir duty, 
carelesslv and negligently, suffered and allowed the said 
public sidewalk in front of said premises to be an<jl remain 
in the condition aforesaid, unrepaired, unguarded ajnd with- 

2—6630a 
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out any means of protection by way of warning for pedes¬ 
trians having occasion to use the said public sidewalk, in 
consequence of which the plaintiff, on the day and date first 
mentioned herein, while walking across or standing upon 
said trapdoors in said public sidewalk, and while exercising 
due care for her safety, suddenly and without warning, was 
caused to fall, descend and drop through said trapdoor 
opening into and upon the basement steps and floor of said 
premises with 1 great force and violence, whereby plaintiff 
was seriously, greatly and painfully cut, hurt, bruised and 
wounded in and about her head, face, arms, legs and body 
and she suffered a severe and permanent shock to her 
nervous system, and plaintiff became, was, is and continues 
and will continue to be sick, sore, lame and disabled, and is, 
and continues and will continue to suffer great and severe 
V bodily and mental pain, particularly in and about her 
throat and stomach and became, was, and will continue to 
be greatly and severely injured in her nervous system, and 
in the use of her legs, and by reason of said injuries the 
plaintiff suffered and continues and will continue to suffer 
great bodily pain, inconvenience and fatigue in the 
4 performance of her daily duties, and will continue in 
the future to suffer great pain and anguish both 
physical and mental, and that she was totally incapacitated 
from the tim^ of said injury to, to wit, the 20th day of 
October, 1933,' and she was obliged to incur and did incur 
much expense, including hospital bills, doctor’s bills, and 
medicine in and about endeavoring to be cured of her said 
injuries, and further expense in connection with her clothes 
which were ruined, and plaintiff will be required to con¬ 
tinue hereafter to spend large sums of money in and about 
being cured of her said injury, to the great damage of 
plaintiff. 

Wherefore, the plaintiff brings this suit and claims of 
and from the defendants the sum of Twenty Thousand Dol¬ 
lars ($20,000.00) besides costs. 

1 JAMES C. WILKES, 

! JAMES E. ARTIS, 

Attorneys for Plaintiff. 
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l 

Plea of Defendant, District of Columbia . 

Filed January 24, 1934. 

# * * * * * # 

Conies now the defendant, District of Columbia, and for 

a plea to the declaration filed herein, admits that it is a 

municipal corporation and is required to use reasonable 

care to see that the streets and highways are maintained 

in a reasonably safe condition. Defendant denies that abut- 

* 

ting the apartment house building located at ]1629 North 
Capitol Street there was a public sidewalk, and {denies that 
there was located in the said sidewalk, immediately in front 
of the said premises, certain steel trap doors, asj alleged in 
the declaration. Defendant admits that there was a pub¬ 
lic sidewalk, which is used by pedestrians and the 
5 public generally on North Capitol Street in front of 
1629 North Capitol Street; that from this public 
sidewalk there was an entrance walk to the doop of prem¬ 
ises 1629 North Capitol Street. Defendant denies that the 
said trap doors were located in the aforementioned side¬ 
walk. Defendant denies that the plaintiff, or anyone else 
using the public sidewalk, or the entrance sidewjalk to the 
above mentioned premises, would be required to 'walk over 
the steel trap doors. This defendant states that (the street, 
highway and sidewalk were free from obstructioilis and de¬ 
fects, and in a reasonably safe condition for the passage 
and repassage of persons on and over the same, and denies 
that the said street, highway and sidewalk, as alleged in 
the declaration, was in a dangerous, defective and unsafe 
condition, and denies further that it allowed and suffered 
a part of the public highway to become in a dangcjrous con¬ 
dition, as alleged in the declaration. This defendant de¬ 
nies that the trap doors were located in and formed a part 
of the public sidewalk. This defendant states that it did 
not install or use the steel trap doors mentioned in the dec¬ 
laration, and that the same were installed and used for the 
convenience of the property owner or tenant. This defend¬ 
ant denies that it had notice of any alleged defect in the 
said trap doors, or steel traps, which formed a pajrt of the 
said trap doors. Defendant has no knowledge or jinforma- 
tion sufficient to form a belief as to whether the trap doors 
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and hinges or steel traps were defective, worn or unsafe. 
This defendant states that there was a concrete or paved 
walkway along North Capitol Street, in front of the said 
premises as well as an entrance walk from the said public 
paved sidewalk to the door of the premises, and also a 
paved walkway between the public sidewalk proper and the 
premises, and the plaintiff could have proceeded over all or 
any part of this said walkway without passing over 
6 the said trap doors, as set forth in the declaration. 

This defendant has no knowledge or information 
sufficient to form a belief as to the accident or injuries sus¬ 
tained by the plaintiff, as alleged in the declaration. 

This defendant denies each and everv allegation of fact 
alleged in the said declaration and not herein specifically 
admitted. 

WILLIAM W. BRIDE, 
Corporation Counsel, D. C.; 

R. E. LYNCH, 

Assistant Corporation Counsel, D. C.. 

Attorneys for Defendant 
1 District of Columbia. 

Separate Plea of Defendant, Clara T. Way. 

Filed Februarv 9, 1934. 

* # * * * # w 


Now comes the defendant, Clara T. Way, and for separate 
plea to the declaration filed by plaintiff in the above entitled 
cause, admits that she is the owner of premises known and 
described as No. 1629 North Capitol Street, in the District 
of Columbia, and was such owner on to wit, the 28th day of 
October, 1932, admits that there were certain steel trap¬ 
doors immediately in front of and adjacent to the building- 
on said premises, leading to the cellar thereof but says that 
said trapdoors were not located on premises owned by this 
defendant; defendant denies that said trapdoors formed a 
part of the public sidewalk in front of said premises but 
i says that they were located upon the public parking between 
I said sidewalk and said premises owned by this defendant 
j and denies that said trapdoors were in a dangerous and 
unsafe condition, as alleged; defendant is without sufficient 
information as to the fact that plaintiff fell through said 
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trapdoors or as to the nature and extent 01 plaintiff’s 
alleged injuries and loss and is unable either to admit 

7 or to deny the allegations relating thereto and de¬ 
fendant denies each and all of the allegations of the 

declaration not hereinbefore specifically admitted or men¬ 
tioned. For further answer to said declaration defendant 
says that if plaintiff fell through said trapdoors! as alleged, 
plaintiff’s own negligence and carelessness contributed to 
her injuries, in that she used for her passage in front of 
said premises that portion of said public parking not in¬ 
tended for use as a thorofare and failed to use the concrete 
sidewalk provided for such purpose or a brick walkway 
which also passed in front of said premises bejtween said 
concrete sidewalk and said trapdoors. 

McKENNEY, FLANNERY & 

CRAIGHILL, 

By G. B. CRAIGHILL, 

Attorneys for Defendant Clara JT. Way. 

Supreme Court of the District of Columbia. 

i 

Tuesday, March |L9,1935. 

Session resumed pursuant to adjournment, Daniel 
W. O’Donoghue, Justice, presiding. 

* * *„* * *i* 

I 

: I 

Upon suggestion of counsel for the plaintiff that plain¬ 
tiff herein has been married since the last action in this 
cause, leave is herebv granted to change the name of said 
plaintiff from Elizabeth Yesbeck to Elizabeth Yesbeck 
Efdimis, the married name of the plaintiff. j 

Whereupon, come now the parties hereto by theiir respec¬ 
tive attorneys of record and a jury of good and lawful per¬ 
sons of this district, to-wit: Gladys B. Wilson, Lucy M. 
Williams, Agnes L. Costello, Leila K. Forney, J. A. Living¬ 
ston, Otlio C. Barkley, Richard T. Payne! Carl F. 

8 Weber, Eugene W. Farlee, F. Tracy Campbell, M. G. 
Sugrue and William A. Salter, who are di}lv sworn 

to well and truly try the issues herein joined and ^fter this 
cause is heard in part the jury is respited until tomorrow 
morning at ten o ’clock. 

3—6630a 
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Memorandum. 

March 20,1935.—Trial resumed. Jury respited from day 
to day to and including March 27,1935. 

Supreme Court of the District of Columbia. 

Wednesday, March 27, 1935. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 

******* 

Come again the parties hereto, in manner as aforesaid, 

and the same jury that was respited yesterday and after 

this cause is further heard and given to the jury in charge 

they upon their oath say they find for the plaintiff in the 

sum of Four Thousand Dollars ($4000.00); whereupon, the 

jury is polled and each and every juror answer that his/her 

verdict is as announced bv the foreman. 

& 

Motion for a Neiv Trial. 

Filed April 1, 1935. 

******* 

Comes now the defendant, Clara T. Way, and moves the 
Court for a new trial in the above entitled cause upon the 
following grounds: 

9 I. The court erred in refusing to direct a verdict 

for the defendant at the conclusion of the plaintiff’s 

case. 

II. The court erred in refusing to direct a verdict for 
the defendant at the conclusion of the entire case. 

III. Because the amount of the Jury’s verdict is exces¬ 
sive. 

SAMUEL M. BOYD, 
Attorney for Defendant Clara T. Way. 

Supreme Court of the District of Columbia. 

Friday, April 12, 1935. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 

******* 

Upon consideration of the motions filed herein, for a new 
trial, it is ordered that said motions be, and the same are 
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hereby each and severally overruled, and 

• mr 7 

diet is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendants herein the sum of Four Thousanjd Dollars 
($4,000.00), together with costs of suit to be ta^ed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendants by their at¬ 
torneys of record, in open Court, note an appeal to the 
United States Court of Appeals of the District of Colum¬ 
bia; whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars I ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 

10 Memoranda. 

i 

May 2, 1935.—$50 cash deposit in lieu of Bon^l on Ap¬ 
peal. 

Time to file Bill of Exceptions extended to and including 
May 9,1935. 

May 9, 1935.—Proposed Bill of Exceptions filed. 

i 

Assignments of Error by Appellant District of Columbia. 


judgment on ver- 


Filed June 5, 1935. ! 

* * * * * * |* 

Comes now the appellant, District of Columbia, bv coun¬ 
sel, and assigns as error committed by the trial Court the 
following: 


1. In overruling the motion of the defendant, District of 
Columbia, to direct a verdict for the defendant, District of 
Columbia, at the conclusion of plaintiff’s case. 

2. In overruling the motion of the defendant, District of 
Columbia, to direct a verdict for the defendant, District of 
Columbia, at the conclusion of the whole case. 

E. BARRETT PRETTYMAN, 

W., 

Corporation Counsel, D. C.; 
ELWOOD H. SEAL, 

Assistant Corporation Counsel, D. C.; 
CHESTER H. GRAY, j 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendant 

District of Columbia. 
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Service of Copy of the foregoing Assignments of Error 
acknowledged this 5th dav of June, 1935. 

i ' JAMES C. WILKES, 

D. C., 

JAMES E. ARTIS, 

D. C ., 

Attorneys for Plaintiff. 

11 Designation of Record by Appellant District of 

Columbia. 

Filed June 5, 1935. 

* 1 # # * # * # 

1. Declaration. 

2. Plea. 

3. Joinder of Issue. 

4. Minute entrv of trial. 

* 

5. Verdict of jury. 

6. Judgment of the Court. 

7. Memorandum: Notation of an appeal in open Court 
by the defendant to the United States Court of Appeals for 
the District of Columbia. 

S. Memorandum: Filing and submission of the Bill of 
Exceptions. 

9. Bill of Exceptions (to be furnished). 

10. Assignments of Error. 

11. This Designation of Record. 

! E. BARRETT PRETTYMAN, 

W., 

Corporation Counsel, D. C.; 
ELWOOD H. SEAL, 

Assistant Corporation Counsel, D. C.; 
CHESTER H. GRAY, 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendant 

District of Columbia. 

Service of copy of the foregoing Designation of Record 
acknowledged this 5th dav of June, 1935. 

JAMES C. WILKES, 

D. C., 

i JAMES E. ARTIS, 

D. C., 

i Attorneys for Plaintiff. 
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i 

i 
I 

12 Assignment of Errors by Appellant Clara\T. Way. 

Filed June 12,1935. 
#####* 

i 

The Court erred as follows: j 

1. In overruling the motion of both defendant^ to direct 
a verdict for both defendants, at the conclusion of plaintiff’s 
case. 

2. In overruling the motion of both defendants for the 

direction of a verdict in favor of both defendants at the con¬ 
clusion of the whole case. i 

3. In denving the motion of both defendants tor a new 

v o 

trial and entering judgment herein. 

SAMUEL M. BOYD, 
Attorney for defendant , Clara Way. 

Service of the above Assignment of Errors acknowledged 
this — dav of June, A. D., 1935. 

JAMES C. WILKES, 

J. E. A., 

JAMES E. ARTIS, 

Attorneys for Plaintiff. 


Designation of Record by Appellant Clara T . Tj Vay. 

Filed June 12,1935. I 

####*## 

The Clerk of the Court will include in the Transcript of 
Record on appeal in the above entitled cause the following: 

i 

1. The Declaration of plaintiff. j 

2. The Pleas of both defendants. 

3. Verdict. 

4. Motion for new trial. 

5. Memo: Motion for new trial overruled. 

13 6. Memo: Appeal noted, cost bond fixed. 

7. Memo: Appeal bond filed and approve(l. 

8. Memo: Bill of Exceptions submitted. 

9. Memo: Bill of Exceptions settled. j 

10. Assignment of Errors. | 

11. This stipulation of Designation of Record. 

SAMUEL M. BOYLi, 
Attorney for Defendant Clara T. Way. 
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M cmorandum. 

June 26, 1935.—Bill of Exceptions submitted. 

Order of Court of Appeals Extending Time to File 

Transcript. 

Filed July 23,1935. 

United States Court of Appeals for the District of 
Columbia, April Term, 1935. 

Law 83,349. 

Original No. 2477. 

Clara T. Way and District of Columbia, a Municipal 

Corporation, Petitioners, 

vs. 

Elizabeth Yesbek. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 
the Court that the time be and it is hereby extended to and 
including August 10, 1935. 

Per Mr. Chief Justice MARTIN. 

July 22,1935. 

A true copv. Test: 

HENRY W. HODGES, 

Clerk , 

Bv MONCURE BURKE, 

[seal.] Deputy Clerk. 

14 Memorandum,. 

August 9, 1935.—Orders of Court of Appeals extending 
time to file transcript from day to day to and including 
January 18, 1936, filed. 

Supreme Court of the District of Columbia. 

Friday, January 17,1936. 

Session resumed pursuant to adjournment. 

Hon. Daniel W. O’Donoghue, Justice, presiding. 
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Come now the parties hereto by their respective attorneys 
of record, and thereupon, the defendants by theijr attorneys 
submit to the Court their Bill of Exceptions t 
trial of this cause, and pray that the same be 
made of record, nunc pro tunc, which is hereby Accordingly 
done. 


lei 


ken at the 
jsigned and 


15 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Suprem^ 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 14, both inclusive, to be a trpe and cor¬ 
rect transcript of the record, according to directions of 


|e Court of 


irt of this 
Elizabeth 
of Colum- 


counsel herein filed, copies of which are made pi 
transcript, in cause No. 83349 at Law, wherein 
Yesbek is Plaintiff and Clara T. Wav and District 
bia, a Municipal Corporation, are Defendants, as the same 
remains upon the files and of record in said Courj. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 18th day of January, 1936. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Clerk. 

BvCHAS. B. COFLIN, 


Assistant 


Clerk. 


i 

16 In the Supreme Court of the District of Columbia. 

Law. No. 83,349. j 

Elizabeth Yesbek, 1738 North Capitol Street, Washington, 

D. C., Plaintiff, 

vs. j 

Clara T. Way, 409 Shepherd Street, Chevy Chas|e, Mary¬ 
land; District of Columbia, a Municipal Corporation, 
District Building, Washington, D. C., Defendants. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause before 
Mr. Justice Daniel W. O’Donoghue, a jury was sworn to try 
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the issues therein on March 19th, 1935, and the following- 
proceedings were had: 

Plaintiff, Elizabeth Yesbek, was called as a witness for 
herself and testified, that on October 28th, 1932, plaintiff 
and her sister-in-law left plaintiff’s house about seven- 
thirty in the evening for the purpose of looking for an 
apartment for the sister-in-law; that they first looked at 
some apartments on Rhode Island Avenue, and were on 
their wav home when the sister-in-law stated that she had 
read in the paper of an apartment which was for rent in 
the 1600 block of North Capitol Street, and they pro¬ 
ceeded toward the 1600 Block of North Capital Street; that 
as they approached 1629 North Capitol Street, along the 
concrete sidewalk, they saw a “For Rent” sign on the front 
part of that building. Plaintiff’s sister-in-law said that the 
sign was in the window, but plaintiff said the sign was upon 
the brick portion of the building between the door and the 
window. On direct examination the plaintiff further tes¬ 
tified that before the two of them got to the premises 
plaintiff noticed that the place looked like a store room, 
not an apartment; that the sign was visible, large enough 
for a person t6 see it for quite a distance; that the sister- 
in-law suggested that they go up to the window and 
17 look in,i which they did; that they had no sooner 
stepped upon the trap-door when it suddenly caved 
in, precipitating both of them to the cellar below. 

On cross-examination plaintiff testified that she had 
lived at 1738 North Capitol Street, since 1925; that this is 
about a block and a half north of 1629 North Capitol Street; 
that she went bv the latter premises everv dav, but in the 
morning on the opposite side of the street and in the eve¬ 
ning in a automobile with a friend, on the same side of the 
street as 1629, but paid no particular attention to that 
building. That on approaching the building on the eve¬ 
ning in question plaintiff and her sister-in-lavr did not look 
at the door at all; that they -wanted to see what the apart¬ 
ment looked like; that they stepped on the doors for the 
purpose of looking into the window; that 1629 was always 
a store so far as she knows; that it is a store now; that 
it is vacant, and lias always been vacant, so far as she 
knows; that it had the appearance of a store, a store room; 
that when she got up close she knew it was a store room 
and not an apartment; that she realized this about a door 
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before she got there; that the sign was between the door 
and the window; that she looked at the sign find read it 
as she was walking; that they knew what the sigjn read and 
didn’t have to get close to it; that they reajd the sign 
when thev were out bv the front sidewalk that runs North 
and South along North Capitol Street; that sjie did not 
continue to look at the sign; that her sister-in-lawt suggested 
that they look in the window to see what sort of} an apart¬ 
ment was there; that she stepped on the cellajr doors in 
order that she might look into the window, ijpon being 
asked if she was looking at the window as she approached 
the cellar doors, plaintiff stated “like you woiild if you 
were going into your own house.” That thev learned later 
the apartment was on the second floor. Upon further cross- 
examination plaintiff testified as follows: 

I 

“Q: You always knew this was not an apartrrjent. You 
knew it was either a store or a store room, didn’t you? 
A. No, I didn’t. 

Q. I thought you said you knew it was a store 
18 room. A. A store room. It could be vacant. 

Q. Didn’t you tell Mr. Grey on cross-examination, 
or your own lawyer, that as you and your sister were ap¬ 
proaching this place you saw the sign there, and you knew 
this was a store or store room. A. A store room. 

i 

Plaintiff further testified again that she approached the 
window to look in, but never reached the window, because 
they were precipitated into the cellar when they first 
stepped upon the trap doors; that in approachjing 1629 
plaintiff and her sister-in-law turned off the concrete side¬ 
walk on to the space in front of it just where the brick 
walk leading from the sidewalk up to the doof of the 
house is located; plaintiff testified further: j 

Q. You indicated that you approached 1629 and you left 
the sidewalk at a point north of 1629 and walked diagonally 
across the grass toward the entrance to 1629; is ijhat cor¬ 
rect? A. Yes; everybody does. 

Q. Well, you did on that night? A. Yes. 

Plaintiff further testified that there are stone steps lead¬ 
ing up to the front door; that there was glass in tjie front 
door; that the bay window is a foot and a half north of the 
door, Plaintiff further testified: j 
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Q. You could have approached the door by walking up 
the stone steps, could you not? A. Well, it wouldn’t be 
convenient. In fact, I didn’t like the view of the premises 
for an apartment. And it looked more like a store room 
to me and mv sister-in-law, so we went to look through the 
window and evidently—we learned later that the apartment 
is on the second floor. We didn’t know where the apart¬ 
ment was. 

Q. Why didn’t you look through the door? There was 
glass in the door. A. Well, the window comes before you— 
that is the first thing you come to. 

Q. The window comes about a foot and a half or two feet 
before the door? A. Yes. 

Q. And there were no steps leading up to the window? 
A. No, but the door is not even with the ground. 
19 Q. How high above the ground is it? A. About 
that much (indicating). 

Q. Indicating about two or three inches? A. About three 
inches. 

Q. About three inches. So you stepped up from the 
brick walk to the top of the cellar door, is that correct? 
A. We didn’t get to step up, we didn’t get a chance to 
step up, we had no sooner stepped on there- 

Q. Now, wait just one moment. This cellar door con¬ 
sists of two doors, doesn’t it? A. Yes, sir. 

Q. And there is a stone coping around the doors, isn’t 
there? A. Yes. 

Q. And that stone coping is what you say is three inches 
above the level of the walk? A. About. 

Q. All right, do you remember whether you went to step 
on the stone coping, or did you step directly from the brick 
walk onto the iron door ? A. We had no sooner stepped on 
the iron door- 

Q. I am not asking you that. I am asking whether you 
remember whether you stepped first on the stone or did you 
step directly on the trapdoor from the sidewalk? A. It is 
not well lighted there, you couldn’t see very well, see it 
at night. The onlv wav vou could see it, is the reflection of 
the light onto the window but not onto where the cellar 
door is. 

Q. Yes, well, did I understand that you did see this stone 
coping or did you not see it? A. No, sir; I did not see it. 

Q. You did not see it? A. No, sir. 
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20 On redirect examination the plaintiff further 
stated that she kept looking* at the sign until her 

sister-in-law suggested that they look into the window; 
that plaintiff said “that is not an apartment,” jo which the 
sister-in-law replied “well it said so in the paper”—that 
the sign read “apartment for rent.” 

The plaintiff introduced into evidence Exhibits 1-A, 3-A, 
and 4-A, and defendants introduced their Exhibit No. 4, all 
of which are stipulated to be a part of this record, showing 
conditions as of the date of the accident. 

Mrs. Evelyn Yesbek testified that she is the sister-in-law 
of the plaintiff. After testifying about going opt with her 
sister-in-law on the evening in question, she stajted that as 
they walked down to the house she saw in the! window a 
“For Rent” sign; that she realized it was too late for them 
to get in to see the place, but thought the name of the agent 
could be secured in order that the agent might be called the 
next morning with respect to the house; that slnji could not 
see the name of the agent; that when she saw the sign she 
started walking toward it; that she was walking *jrm in arm 
with her sister-in-law; that she was walking tjoward the 
window where the sign was located in order jo see the 
name upon the sign; that she never did see it, tlje name of 
the agent; that she did not sec the name of the agent be¬ 
cause as she walked arm in arm with her sister-in-law she 
stepped on the trap-door with her sister-in-law! and they 
both went in. 

On cross-examination witness Yesbek testified that she 

is not familiar with North Capitol Street; that she never 

lived on North Capitol Street; that the times she went to 

plaintiff’s home on North Capitol Street she usually went 

bv machine and has not been on the east side of the street 
* 

very often—about once or twice; that she never patronized 
any of the stores on the East side of North Capitol Street 
nor had she ever gone to the shoemaker’s there;, nor the 
drugstore; that her husband was living with his ijiother on 
North Capitol Street, with the plaintiff, while witness was 
living separately with her mother elsewhere; that 

21 they had been married since 1930; that slje visited 
her husband’s home on North Capitol Street once 

or twice a week; that she could see a cardboard op sign on 
the front of the building from the R Street cornep, but she 
could not see the agent’s name from the corner, and that is 
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why she went over toward the building; that she continued 
to walk on the concrete sidewalk from the corner until she 
got directly in front of 1629; that she walked up the little 
brick path leading from the concrete sidewalk to the front 
door of 1629; that she did not see the sign at all after they 
left the concrete sidewalk; that she could read the “For 
Rent” from the concrete sidewalk but could not read the 
agent's name, as it was in smaller letters; that she does 
not know how close she got to the sign before falling; that 
she did not read the sign at all; that she just stepped on 
the trap-door and that is all she knew; that she does not 
know the name of the agent up to the present time; witness 
further testified as follows: 

“Q. Now, you told, I think, already how you approached 
the front of the building, 1629; you said you saw a sign in 
the window, “For Rent?” A. That is right. 

Q. And you testified that you were unable to discern the 
name of the agent? A. That is right. 

Q. And were approaching closer ? A. Yes. 

Q. For the purpose of reading his name? A. That is 
ri<*’ht. 

Q. Now, as you continued to approach it, eventually you 
reached this spot where the trap-doors were? A. That is 
right. 

Q. Had you until that time been able to discern the name 
of the agent on that sign? A. No. 

Q. Were you still endeavoring to read the sign? 
22 A. Yes, sir. 

Q. And you were continuing to do that up to the 
time you stepped forward and fell into the trap-doors? A. 
That is right.” 

Witness further testified that in approaching the front 
of the building she was watching her walking and talking to 
her sister-in-law; that she does not remember stepping up 
in order to get on the cellar doors. Witness further tes¬ 
tified as follows: 

“Q. Now, as you ascended the stairs from the cellar up 
into the area above, did you observe whether or not the 
doors were still there, did you have to lift them up ? A. The 
one I got on fell completely. I didn't see it again. That 
the other one sort of tilted, it went under, see, and part 
of it was sticking up from the top, you know.” 
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Mrs. Virgie Phillips testified that she had lived directly 
across the street from premises 1629 North Capitol Street 
from 1929 to August, 1932, and that at the time of the acci¬ 
dent and for some time prior thereto there was located 
“right next door” to premises 1629 North Cipitol Street 
an A. & P. store and next to the A. & P. store there was a 
drug store; that on the other side of premises 1629 
North Capitol Street there was a shoemaker shop and 
next to the shoemaker shop there was a tailor [shop. Wit¬ 
ness stated that plaintiff’s Exhibit 1 substantially showed 
the condition existing there from 1929 to August of 1932. 

Over the objection and exception of the defendant, Dis¬ 
trict of Columbia, witness testified as follows: | 

“Q. To what extent, from your observatio^i, was the 
pathway leading from 1625 on up to R Street not part of 
the paved sidewalk, but as shown by this pathway or walk¬ 
way used by the general public (indicating on photo¬ 
graph) ? 

Mr. Gray: I object, if the Court please. 

i 

By Mr. Wilkes: I 

Q. During the years 1929 down to August, |932, when 
you moved from the neighborhood? j 

l 

23 Mr. Gray: I object to the question, youir Honor. I 
submit that is not a proper method of proving 
whether a certain part of the public space is or is Jnot a side¬ 
walk. I submit this witness is not qualified to gjnswer the 
question. | 

Mr. Wilkes: May it please the Court, we don’t ’undertake 
to prove this was a sidewalk. We will undertake to prove 
that it was a public street, and undertake to provdi the user. 
Now it is not incumbent on the District of Columbia to pave 
the sidewalk. There is no act of Congress sayingjthey must 
pave the sidewalk contiguous to the roadway. They must 
maintain it in safety from building to building liije. I have 
authorities on that subject. 

The Court: I will allow it. j 

Mr. Gray: We ask an exception.” 

Mr. Wilkes (addressing the reporter): Would vpu please 
read the question? j 
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(Thereupon the reporter read the last question, as above 
recorded, as follows:) 

“ ‘To what extent, from your observation, was the path¬ 
way leading from 1625 on up to R Street not part of the 
paved sidewalk, but, as shown by this pathway or walkway 
used by the general public. During the years 1929 down to 
August, 1932, when you moved from the neighborhood?’ 

Mr. Bovd: Doesn’t that call for a conclusion? Can’t she 
sav what it was? 

The Court: She can sav what she observed about the 
public using the pathway from the lawn over these premises 
extending from 1625, South, to these premises, to North of 
these premises. 

Mr. Boyd: I see no objection to that. 

Mr. Wilkes: I will ask your Honor’s observation to be 

90 

embodied as a part of my question, and ask the witness 
to take that into consideration. 

Bv Mr. Wilkes: 

90 

Q. Will you state what you observed? A. That 
24 path was used mostly by children, mostly by school 
children, and in the afternoon; the children played 
out there at night. It was the only space they had to play 
on, was between the sidewalk and the buildings. There was 
always ten or fifteen in there playing, one of my little boys 
with them. 

Q. Now, was that used by children who lived in the houses 
there, or bv children who lived in the neighborhood as well? 
A. Well, both. 

Q. To what extent, if at all, was this pathway used by 
adults dealing in the commercial buildings in that block 
fronting on North Capitol Street? A. Well, they used it 
as a short-cut when they would come up—I believe that is 
Q street in there, just below 1625. They came around Lin¬ 
coln Road and used that as a short-cut.” 

Witness stated that during April or May of 1932 a little 
child, while playing and skipping along there, fell through 
the trap-doors. Witness stated that plaintiff’s exhibits rep¬ 
resented the condition of the brick walkways during the 
several vears she lived across the street and that during 
that time premises 1629 were unoccupied and that there 
were no signs on the building as shown on said exhibit. 
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Witness stated that plaintiff’s exhibit Xo. 2-A ifepresented 
the condition which existed while she lived acros|s the street 
as to the brick paving and the concrete in frqnt of 1629 
North Capitol Street on up to the drug store and | that plain¬ 
tiff’s exhibit Xo. 4-A showed the location of the! pathways, 
the paved sidewalk, the brick walkways, the grjade of the 
sidewalk and the walkways and the sodded portions between, 
substantiallv as they were during that time. 

On cross examination by defendant District or Columbia 
witness testified that the child who fell through the trap¬ 
doors was preceding its mother and father who were 
25 walking in a northerlv direction along thd east side 
of North Capitol Street; that the child wais running 
up and down and screaming, running up on the steps and 
off again as it came to them; that it ran and jumped on 
these cellar doors and at the time it fell was jumping on 
them. i 

i 

On cross examination by defendant Way, witness tes¬ 
tified : 

“Q. I think you said on direct examination that looking 
from this corner, it was the custom of a number pf people 
for a number of years, during the time you livedj there, to 
walk over the parkway. A. Yes, sir. 

Q. As a short-cut? A. Yes, sir. 

Q. And isn’t it true that that is shown in this photograph, 
as shown by Plaintiff’s Exhibit 4-A, and as shown by Plain¬ 
tiff’s Exhibit 3-A, from the southern end of 162^) all the 
way up to R. Street, that path is a well-defined, well-laid 
brick path, rather than a mere dirt path, as showii by that 
there (indicating) and as shown by this here (indicating) ? 
A. Now, around in front of the tailor shop, when they come 
around that way, there was no brick path, it wa|s just a 
dirt path, but when they come on North Capitol Street, it 
was; yes, sir. j 

Q. And all the way from 1629 north to R. Street!, if that 
is R. Street, that is a well-defined brick path? A. ^es. 

Q. With a grass plot in the middle? A. Yes. 

^ | 

Q. These various people that you saw that weijt down 

that pathway, and you say you saw persons walking long 
that brick path up to here (indicating), and around here 
(indicating) did you see people walk over on top! of the 
doors? A- Yes. j 
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26 Q. On how many occasions did you see people do 
that? A. Well, I couldn’t tell you that. 

Q. They would leave the brick path and walk on the 
doors? A. Children, especially, would do that. 

Q. Don’t you mean the children would play on the doors? 
A. Xo, the children didn’t usually play on the doors, but 
thev would run across the doors. 

Q. The children would? A. Yes. At times when this 
right-hand door was away off, they would run and jump 
across the opening. 

Q. Then it was the habit of the children to play on the 
doors and jump across the doors and jump on the doors? 
A. Yes. 

Q. And if the doors were open, they would jump across 
that opening! A. Yes. 

Q. But besides the children, you observed walking along 
there adult persons, they would walk in the path? A. Yes. 

Q. Now, on how many occasions did you see the door 
absolutely off the hinges, and over how long a period? A. I 
couldn’t tell you exactly. 

Q. Did yoit see it more than once? A. Yes, sir. 

Q. Did you see it more than twice? A. Yes, sir. 

Q. And for how long a period at a time? A. For weeks 
at a time. 

John F. Weckesser testified that twice during the year 
1932, once in the spring and once in the fall, he was sent 
with the other workmen by Defendant Way to repair the 
trapdoors located in front of 1629 North Capitol Street. 
That in the Spring the lugs that go down in the stone were 
out of the hinges, and that they repaired the door and the 
capstone, around the trapdoors. That on the second 

27 trip, in the Fall, the doors were in substantially the 
condition represented by plaintiff’s Exhibit 5. That 

the lugs were out of the hinges and it was necessarv to cut 
the rusted rivets out of the doors on the left side and put 
new bolts in. That if the doors were in place they would 
not fall if anyone stepped on them, but if they were pulled 
or slipped away from the house an inch or two off of the 
ledge on the house side of the trapdoor opening, they would 
fall in. That the capstone around the trap doors was in 
bad shape, being broken in three places. 
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i 

i 

Alfio Magri testified that lie was a shoemaker 4nd that he 
had been in business for twelve years with his place of 
business located right next to premises 1629 North Capitol 
Street. Witness stated that the general public used the 
pathway next to the building line sometimes buj not espe¬ 
cially in bad weather. Witness stated that children played 
around on the brick pathway and the trapdoors.] 

Officer L. W. Kelly testified that he was attached to num¬ 
ber 12 Police Precinct and that during the summbr of 1932 
he had many times been in the vicinity of 1629 Norjth Capitol 
Street and had from time to time observed the | condition 
of the trapdoors. Asked if in going from one stbre to an¬ 
other in that block he walked across the trapdoors, witness 
replied “Yes, many times.” Asked if many people did, 
witness stated “I don’t know what people did. I did.” 

. 

W. S. Pinkus testified that he was employed in jthe office 
of the Surveyor of the District of Columbia and] that the 
front wall of the building 1629 North Capitol Street was 
coincident with the front lot line and also coincident 
with the east street line of North Capitol Street. [Witness 
stated that the trapdoors in front of premises 1629 North 
Capitol Street were entirely within the lines of No]rth Cap¬ 
itol Street; that any projection out from the frqnt walls 
of the buildings fronting on North Capitol Street 'jvould be 
within the lines of North Capitol Street as publicly 
owned. 

28 Defendant District of Columbia called as aJ witness 
Joseph C. Elbert who testified on direct examination 
that he is employed as a computing engineer | by the 
Highway Department of the District of Columbia [govern¬ 
ment. Witness produced a map whereupon the following 
occurred: 

Q. I hand you a map, and ask you if that is an! official 
map of the District of Columbia? A. (Examining rqap-) It 
is a map from North Capitol, near Quincey, to S. aijd from 
North Capitol Street westward to R. 

Q. Will you look at the map of North Capitol Street, and 
tell me how wide is the public space from building | line to 
building line. A. 130 feet. j 
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Q. Will you look at the map, and tell me how North Cap¬ 
itol Street, between Quincey and R. Streets, was actually 
laid out in October—on October 28, 1932? A. It is a 13*0 
foot street. The roadwav is 50 feet; the sidewalks are 15 
feet, and the parking space is 25 feet. 

Q. Now, Mr. Elbert, when did you go out to 1629 North 
Capitol Street? A. November 2, 1933. 

Q. What did you examine, when you got there? A. I 
examined—I started off in front of 1629 North Capitol 
Street. And there is a parking space in the sidewalk. 

Q. Did you make measurements, there, of the various 
things you saw? A. Yes, sir. 

Witness testified that he made the map, 1). C. Exhibit 
No. 4 from measurements he had made in November, 1933, 
whereupon D. C. Exhibit No. 4 was offered in evidence, and 
without objection was received in evidence. Whereupon the 
following occurred: 

Q. How far is it from the edge of the curb to the side¬ 
walk? A. Sixteen feet three inches. 

Q. How far is it from the inner edge of the sidewalk to 
the building line? A. 24.63 feet. 

29 Q. What is the purple (line) (Indicating)? A. 
That is a cap stone. 

Q. A cap stone around what ? A. Around a cellar door. 

Q. Mr. Elbert, did you measure the height of the capstone 
above the brick lead? A. Yes, sir. 

Q. What were the measurements at the four corners? 
A. At the southeast corner, there is a capstone above the 
brick lead, as four and three-fourths inches. At the south¬ 
west corner, the capstone above the brick lead is three and 
five-eight-s inches. And at the northeast corner, the cap 
stone is three and nine-sixteenths inches above the brick 
lead. 

Q. How about the northwest corner? A. The northwest 
corner is two and five-eight-s inches above the lead. 

Q. Now, I call your attention to some darker-shaded poi- 
tions, and ask you what they are? A. They are steps. 

Q. Do you show the height above the sidewalk or the 
brick lead, of the steps? A. The first step is three and nine- 
sixteenths inches above the brick lead; and the second step 
is ten and thirteen-sixteenths above the brick lead; and the 
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door sill is one foot, seven and seven-sixteenths inches above 
the brick lead. 

Q. What do you mean by a “brick lead”, Mr. Elbert? 
A. Part of the parking space that is paved with brick. A 
brick walk—extending from the inner edge of the sidewalk, 
to the bay window of 1629 North Capitol Street. 

Q. Can you tell me the height above the cellar door of 
that window? A. From the top of the cellar door 

30 to the bottom of the window pane, is four f£et, eight 
and five-eighths inches. 

Whereupon plaintiff and both defendants rested, and de¬ 
fendants District of Columbia and Clara Way, both sep¬ 
arated moved that the Court direct a verdic'; in their 

31 respective favors, at the end thus of the whole case, 
upon the following grounds: 

1. That under the evidence in this case, there existed no 
duty on the part of the defendants, District of Columbia 
or Clara Way, or either of them, to maintain the cellar doors 
complained of as part of the public sidewalk, for the use 
of plaintiff and other pedestrians. 

2. That the use to which the cellar doors complained of 
were put by plaintiff, was not the use for which th|ey were 
intended; was not a proper use, nor such a use as to make 
defendant District of Columbia liable in damages!for the 
injuries complained of in such use. 

3. That the use to which the cellar doors complained of 

were put by plaintiff, was not the use for which they were 
intended; was not a proper use, nor such a use as fjo make 
defendant Way liable in damages for the injuries com¬ 
plained of in such use. j 

i 

The Court overruled both motions for directed verdicts, 

whereupon each defendant separately noted an exception 

upon the grounds aforestated, which exceptions wefe duly 

allowed bv the Court and noted on the record. 

*/ 

Counsel for both sides argued to the jury. The defendant 
Clara Way prayed allowance of the following instruction, 
which was by the Court denied, and exception taken by said 
defendant to said denial upon the same grounds as sejfc forth 
above, in re motion at end of trial, and the exception was 
dulv allowed and noted on the record: 
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“The Jury is instructed that upon all the evidence, they 

must return a verdict in favor of the defendant, Clara 

Wav.” 

* 

Such instructions as were bv the Court granted at the 
request of the plaintiff, and such other instructions as were 
denied at the request of the defendants, as well as the addi¬ 
tional general charge to the Jurv bv the Court, are not here 
recited, on the ground of their being irrelevant to the Court 
of Appeals consideration herein, in that the whole position 
of both defendants is based upon the premise that the Court 
should have directed a verdict for both defendants upon 
the conclusion of the whole case, as a matter of law, upon 
the two grounds above recited, and that therefore the Court 
should not have sent the case to the jury for determination 
upon anv instructions of anv sort. Defendant Wav 
32 taking the additional position as to instructions to 
the jury she was entitled to have had the jury in¬ 
structed as per her prayer to direct a verdict in her favor. 

Thereupon, after instruction of the Court, the jury con¬ 
sidered its verdict, and returned a verdict in favor of plain¬ 
tiff as against both defendants in the sum of Four thousand 
dollars ($4,000.00). 

(By agreement of counsel the testimony in this bill of 
exceptions lias been abbreviated to cover the only three 
points which will be made by appellants on appeal, which 
are the same three points set forth in numbered paragraphs 
at the top of Page 13 hereof.) 

Be it remembered that the foregoing contains the sub¬ 
stance of all of the pertinent evidence given on the hearing 
of this cause, and each of the exceptions stated to have been 
taken bv the Attorneys for the defendants were so taken 
and were duly allowed and noted by the Court, and in order 
that each and every one thereof may be preserved and made 
of record this statement of evidence is duly stated, approved 
and signed, and ordered to be made of record in the above 
entitled cause this 17th day of January, 1936. 

Bv the Court. 

DANIEL W. 0 ’DONOGHUE, 

Justice. 

It is hereby stipulated by counsel representing the plain¬ 
tiff and both defendants that the above Bill of Exceptions 
has been agreed to and is acceptable to all of them; that 








K't:M< 


.r^ ’ ^ Jdf- 


$&&£&£?&% 


Wr^mk 

fet* -5 

js^jw, % 

f||J 






















&£&(**■■■■ ~ ~—I'l" i^*^B 

Sk|*&-.. ’y'\''. 

■\ 

age <*v*. ^ 

gSg >•* v 

DKri, y 

3H!I^ ^ 

j?- v v • 


f •'flffrTrwi 



hb W,V.*ar 

Kx < ■ 


l ? 4^; 

• 


B ; .- i <*£&. . 

A 














UKD 

































m&ii 






CLARA T. WAY ET AL. VS. ELIZABETH YESBEK EFDIMIS. 


27 


due service of same has been had in accordance with the 
rules of the Court of Appeals. 

JAMES C. WILKES, 

JAMES E. ARTIS, 

Attorneys for Plaintiff Elizabeth Yesbek. 
SAMUEL M. BOYD, 

Attorney for Defendant Clara T. Way. 

E. BARRETT PRETTYMAN, 

C. H. S. 

CHESTER H. GRAY, 

Attorneys for Defendant District of Columbia. 
(Here follow 5 photos, folios 33, 34, 35, 36 and 37.) 
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In the United States Court of Appeals for the district of 

Columbia. 

January Term, 1936. 
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of Columbia’s Exhibit Xo. 4 being 1 a map prepared by the 
witness Joseph C. Elbert, was omitted from the transcript 
of record filed herein and that the same shall be treated and 
considered for all purposes as though same had been in¬ 
cluded in the said transcript of record. 
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IN THE 


Urntetr States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1936. 


No. 6630. 


Clara T. Way and District of Columbia, 
A Municipal Corporation, Appellants , 


v. 


Elizabeth Yesbek Efdimis. 


BRIEF OF APPELLANT CLARA T. WAYJ 


PRELIMINARY. 

i 

! 

In this brief, parties to this appeal will be referred 
to as Plaintiff' and Defendants. ! 

STATEMENT OF CASE. 

This is an appeal from a judgment entered on [ver¬ 
dict of a jury in favor of the plaintiff in an action ai law 
for personal injuries alleged to have been sustained by 
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the plaintiff in a fall through cellar trap doors located 
on North Capitol Street in the public parking in front 
of premises owned by defendant, Way. 

The plaintiff in her pleadings charged negligence on 
the part of both defendants, the property owner and 
the District of Columbia, in failing to keep these trap 
doors in a safe condition and further charged that it 
was as tliei result of this negligence that the plaintiff 
fell through said trap doors and was injured. 

EVIDENCE. 

The plaintiff, whose name at the time of the occur¬ 
rence complained of was Elizabeth Yesbek, and whose 
name by marriage since is now Elizabeth Efdimis, tes¬ 
tified (R. 14 and 15) that she lived at 1738 North Capi¬ 
tol Street at the time of the accident and had lived 
there continuously for ten years preceding, and that 
her residence was a block and a half north of premises 
1629 North Capitol Street, where the accident occurred. 
That October 28, 1932, plaintiff and her sister-in-law 
left plaintiff’s house about 7:30 in the evening for the 
purpose of looking for an apartment for the sister-in- 
law. That after first looking at some apartments on 
Rhode Island Avenue thev were on their wav home, 
when at the suggestion of the sister-in-law that she had 
read of apartments in the 1600 block of North Capitol 
Street, they proceeded toward that place. That as 
they approached 1629 North Capitol Street, along the 
concrete side-walk, she saw a “for rent” sign on the 
front part of the building in the brick portion between 
the door and the window. That the sign was visible 
and large enough for a person to see it for quite a dis¬ 
tance ; that she read the sign as she was walking. That 
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she and her sister-in-law knew what the sign 'paid and 
did not have to get close to it and had finished) reading 
the sign when they were out by the front pa^ed side¬ 
walk that runs north and south along Northj Capitol 
Street in front of said premises. 

That plaintiff’s sister-in-law suggested that she and 
plaintiff go up to the window and look in, which they 
did. That they walked from the paved sidewalk across 
the grass plotted parking to a brick walk and across 
that; then stepped up on some iron cellar trap doors 
that were against the building. That as soon as they 
stepped upon the trap doors they caved in, precipitat¬ 
ing both plaintiff and her sister-in-law to the cellar 
below. 

Plaintiff admitted that neither she nor her sipter-in- 
law endeavored to look through the glassed dooy of the 
premises, admitted that the ground floor of 1629 North 
Capitol Street was always a store so far as sh^ knew 
and is a store now; that it always had the appearance 
of a store and that when in approaching the premises 
she was about a door away down the street, she knew 
and realized it was a store room and not an apartment. 

Plaintiff admitted several times under cross|-exam- 
ination that her purpose in stepping up on the 1 cellar 
doors was in order that she might look into the window 
of the storeroom. She admitted that she did not look 
at the trap doors before stepping upon them. (R. 17 
and 18) | 

Plaintiff’s sister-in-law, Evelyn Yesbek, corrobo¬ 
rated plaintiff’s testimony as to looking for an Apart¬ 
ment for the sister-in-law, and approaching premises 
1629 North Capitol Street. The sister-in-law testified 
to seeing the “For Rent” sign in the window anp tes¬ 
tified that she approached the premises to see the jname 

I 
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of the agent on the sign. That she was walking arm in 
arm with the plaintiff and so stepped up on the trap 
door when they were both precipitated into the cellar. 

Mrs. Virgie Phillips (R. 19 to 22) testified that she 
had lived directly across the street from premises 1629 
North Capitol Street for three years, and that business 
establishments and stores ran up and down North Cap¬ 
itol Street on both sides of premises 1629. She testi¬ 
fied that children played around on the public park¬ 
ing between the sidewalk and the buildings and that 
adults often used the brick pathways between the 
buildings and the paved sidewalk in going from one 
commercial establishment to another. That a little 
child, while jumping upon playing on the trap doors 
in April of 1932 fell through them. That on several 
occasions she had seen the trap doors entirely off the 
hinges. 

Plaintiff also adduced testimonv tending to show 
(R. 22, 23) that the trap doors were repaired twice in 
the vear 1932. That one occasion was in the fall of 
that year and that the lugs were then out of the hinges 
so that if the doors were in place they would not fall if 
any one stepped on them, but that if they were pulled 
or slipped away from the house an inch or two off of 
the ledge on the house side of the trap door opening, 
they would fall in. N. S. Pinkus (R. 23) testified of 
his employment in the office of the surveyor for the 
District of Columbia and that the trap doors in front 
of premises 1629 North Capitol Street were entirely 
within the lines of North Capitol Street. Various pho¬ 
tographs showing layout of premises were introduced 
by plaintiff (R, 33, 34, 35, 36 and 37). 

Plaintiff adduced witnesses tending to show the ex¬ 
tent of her injuries as a result of this accident and 
thereupon rested. 
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Whereupon both defendants, Clara T. Way and Dis¬ 
trict of Columbia moved that the Court direct a ver¬ 
dict in favor of the said defendants upon the following 
grounds: 

1. That plaintiff by her own testimony wai using 
said trap doors at the time of the accident for a pur¬ 
pose for which they were not intended; that this was 
an improper use and such a one as placed neither de¬ 
fendant under obligation for her injuries. 

2. That all the testimony in plaintiff’s case showed 
sufficient contributory negligence to bar re 

The Court overruled the motions of both 
for a directed verdict whereupon each defendant! noted 
an exception to the Court’s ruling, which exception 
was duly allowed and noted on the record. 

For the defendants, Joseph E. Elbert (R. 23) testi¬ 
fied that he was employed as a computing engineer by 
by the highway department of the District of Columbia 
government and testified that the public space on North 
Capitol Street at the place of the accident was ]30 feet 
from building line to building line; the roadway fifty 
feet, the sidewalks fifteen feet and the parking space 
25 feet. That the cap stone surrounding the irdn cel¬ 
lar doors was 4^4 inches high at one corner; 3^4 at 
another; 3 and 9/16 at another; and 2^4 at another. 

Various witnesses testified for both defendants con¬ 
cerning the condition of the trap doors at the time; 
plaintiff’s condition at the time of and after the acci¬ 
dent, and the degree of plaintiff’s injuries and losses; 
but as all this testimony merely raised issues of fact in 
contradiction of testimony of the plaintiff and i|s not 
pertinent to this appeal, it is thought unnecessary fur¬ 
ther to refer to it here. j 

Defendant District of Columbia introduced an ex- 


soveyy. 

defendants 
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hibit which was inadvertently omitted from the printed 
record herein, but has been included by stipulation. 

Whereupon plaintiff and defendants rested, and 
both defendants Clara T. Way and District of Colum¬ 
bia, separately moved that the Court direct a verdict 
in their respective favors on the following grounds: 

1. That under the evidence in this case, there 
existed no duty on the part of the defendants, Dis¬ 
trict of Columbia or Clara Way, or either of them, 
to maintain the cellar doors complained of as part 
of the public sidewalk, for the use of plaintiff and 
other pedestrians. 

2. That the use to which the cellar doors com¬ 
plained of were put by plaintiff, was not the use 
for which they were intended; was not a proper 
use, nor such a use as to make defendant District 
of Columbia liable in damages for the injuries 
complained of in such use. 

3. That the use to which the cellar doors com¬ 
plained of were put by plaintiff, was not the use 
for which they were intended; was not a proper 
use, for such a use as to make defendant Way 
liable in damages for the injuries complained of 
in such use. 

The Court overruled both motions for directed ver¬ 
dicts, whereupon each defendant separately noted an 
exception upon the grounds aforestated, which excep¬ 
tions were duly allowed by the Court and noted on the 
record. 

Counsel for both sides argued to the jury. The de¬ 
fendant Clara Way prayed allowance of the following 
instruction, which was by the Court denied, and ex¬ 
ception tiiken by said defendant to said denial upon 
grounds hereinbefore set forth, and the exception was 
dulv allowed and noted on the record: 
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! 

“The Jury is instructed that upon all fhe evi¬ 
dence, they must return a verdict in favoij of the 
defendant, Clara Way.” 

Such instructions as were by the Court granted 
at the request of the plaintiff, and such ot|her in¬ 
structions as were denied at the request of the 
defendants, as well as the additional general 
charge to the Jury by the Court, are not here re¬ 
cited, on the ground of their being irrelevant to 
the Court of Appeals consideration herein, in 
that the whole position of defendants is baseft upon 
the premise that the Court should have directed a 
verdict for both defendants upon the conclusion of 
the whole case, as a matter of law, upon the two 
grounds above recited, and that therefore the 
Court should not have sent the case to the jury 
for determination upon any instructions of any 
sort. Defendant Way taking the additional posi¬ 
tion, as to instructions to the jury that she was en¬ 
titled to have had the jury instructed as per her 
prayer to direct a verdict in her favor. 


Thereupon, after instruction of the Court, the 
jury considered its verdict, and returned a Verdict 
in favor of plaintiff as against both defendants in 
the sum of Four thousand dollars ($4,000.00).” 


ASSIGNMENT OF ERROR. 


Appellant, Way, Assigns Error by the Trial Court in 

the Following Particulars. 


1. In overruling the motion of defendant Way, made 
at conclusion of the whole case, that the Court direct 
a verdict in favor of defendant Way; and in the 
Court’s refusal to grant Defendant Way’s prayeij that 
the jury be so instructed. 
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ARGUMENT. 

In suoport of the assignment of error herein relied 
upon, that the Court should have directed the jury, in 
acquiescence wdth Defendant Way’s motion to return a 
verdict for the defendant Way, at the conclusion of all 
the testimony, it is respectfully submitted: 

The Use by the Plaintiff of the Cellar Doors at the 
Time and Place of the Accident Was Not the Use 
for Which They Were Intended, Nor a Proper Use, 
Nor Such Use as to Make Defendant Way Liable 
in Damages for the Injury Complained of by Such 
Use. 

Plaintiff admitted (R. 14-15-16) that the premises 
1629 North Capitol Street were well lighted on the 
night in question; so much so that the “for rent” sign 
on the front of the building was read by plaintiff in its 
entirety before she left the front paved sidewalk of 
North Capitol Street, which the uncontradicted testi¬ 
mony of Joseph C. Elbert (R. 24) shows was twenty- 
five feet from the building. In the same pages of the 
record, plaintiff admitted having lived a block and one- 
half from 1629 North Capitol Street for a continuous 
period of ten years, passing it every day; that she 
always knew the ground floor of the said premises -was 
and alwavs had been a store or store-room. That 
she kne\v it and realized it the night of the accident 
when she w"as about one door down the street from 
these premises on North Capitol Street. Plaintiff ad¬ 
mitted seeing a front doorway with several stone steps 
leading to the door and glass in the front door, (R. 15) 
writh a brick walk leading to the steps, and ignoring 
same. She testified she stepped up on the cellar doors 
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to look through the bay-window, even though the front 
doorway with glass opening was only a foot and one- 
half from the door. Photographic exhibits introduced 
(R. 34-5-6 and 7) and sketch introduced by stipulation, 
as well as the testimony of the witness, Elbert (R. 24) 
proved that the cellar doors were removed from any 
paved parking, in a place set apart, right against the 
bay-window of the building, and raised at an ^verage 
elevation of about three and three-fourth inches from 
the surrounding parking, with a stone coping df more 
than a foot on this raised elevation between ijs edge 
and the cellar doors proper. 

We therefore have the plaintiff, for no purpose other 
than that her sister-in-law suggested that they look 
through the window into a place she (plaintiff) knew 
was a store and not an apartment, leaving the I paved 
north and south portion of North Capitol Street, walk¬ 
ing some twenty feet across a grass plotted lawn to a 
brick path paralleling the front paved sidewalk then 
walking across that brick sidewalk and stepping up 
some three and three-fourth inches to and upon tjhe ele¬ 
vated cellar doors. 

While the duty of the abutting property owper to 
keep in proper repair portions of the public spacb used 
by him in the conduct of his business is recognized, the 
limitations upon the right of the public to use t]ie en¬ 
tire public parking, is differentiated in the cdse of 
Howes v. The District of Columbia, 2 Appeals, ED. C., 
188. The law enunciated in that case has been affirmed 
by numerous later decisions of our Court of Appeals. 

This was a case where a pedestrian, on a dark night 
and at a time when gas lamps were in vogue father 
than electricity, went from his home in Georgetown to 
seek a man some five blocks distant on a business' mat- 
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ter. When he was on the opposite side of the street 
from the house he thought was that for which he was 
looking, he saw a gas lamp in that house shining 
through a window and walked across the street diag¬ 
onally keeping his eyes constantly on the light in the 
window’. It so happened that the grade of the street 
had been raised, so that this house, normally a tw’O- 
storv dwelling, w’as almost half way below the level 
of the street with a deep ravine between the sidew’alk 
in front of th j house and the house proper; a w’ooden 
platform over this ravine giving access to the dwelling 
from the sidewalk. The plaintiff continued walking 
toward the light he saw r in the window r and w-alked 
straight into the deep ravine between the sidew r alk and 
the house proper and w’as badly injured. The ravine 
itself was a part of the public highway or pavement. 

The low-er Court, at the request of the defendant 
Municipality, directed the jury to return a verdict for 
the defendant on the ground of contributory negligence 
of the plaintiff. On appeal, the Court of Appeals sus¬ 
tained the correctness of the directed verdict for the 
defendant, saying: 

4 ‘ The only question in the case is, w’hether, upon 
the plaintiff’s owm testimony, there w T as contribu¬ 
tory negligence on his part such as to justify the 
court below in directing a verdict for the defen¬ 
dant. 

It is argued on behalf of the appellant that the 
question is not whether there was contributory 
negligence on the part of the plaintiff, but whether 
the court below wras right in taking the case from 
the jury on the ground that the plaintiff w’as mak¬ 
ing an improper use of the streets. But this, after 
all, is only a dispute about form, and not about 
substance. The instruction asked by the defen- 
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dant and given by the court, as shown by the rec¬ 
ord, was that the plaintiff, on account of his con¬ 
tributory negligence, was not entitled to jrecover. 
What the court said in granting the instruction is 
important here only as far as it tends to enlighten 
our judgments upon the question involved. It is 
well settled that, in an appellate court it is ho suffi¬ 
cient ground of complaint that a trial jud^e may 
have given wrong reasons for a correct judgment, 
even if we assume the reasons to have been 1 wrong. 
But the reasons here given are only a different 
way of stating that the plaintiff was guilty !of con¬ 
tributory negligence, and the substantial qhestion 
in the case is whether the plaintiff was gijiilty of 
contributory negligence and whether the evidence 
of such negligence was so clear that the cohrt was 
justified in the peremptory instruction which it 
gave to the jury on the subject.” * * * ' 

“It is argued on behalf of the plaintiff Ijhat he 
had the right to assume that the whole sidewalk 
was free from obstruction; that there were ho dan¬ 
gerous pitfalls, excavations, or areas in that 
the sidewalk should be kept in such condition that 
even a blind man traveling over it, or a child at 
play, would be perfectly secure, and that the plain¬ 
tiff had no reason to suppose, and therefore it was 
not want of due care in him not to assumle that 
there was a dangerous opening in the direction in 
which he was going. 

It is a mistake to assume, as counsel f<j>r the 
plaintiff seems to do, that the sidewalks, so-<falled, 
of the cities of Washington and Georgetown, from 
the building line to the curbstone, are intended to 
be roamed over at will by those having occasion 
to be upon them for the purpose of travel or| plea¬ 
sure, or for any other purpose. It is very evident 
to every one that these sidewalks in their entirety 
are not intended to be free from obstructions. 
Steps leading to the doors of houses, steps and 
area-ways leading downwards to the entrance to 
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basement windows, projections in the shape of bay 
windows and other similar constructions on the 
inner part of such sidewalks, are necessary and 
recognized obstructions to their free and unlimited 
use for the purpose of travel over them, and on the 
outer side v^e have carriage steps, hitching posts, 
hydrants, pumps, planted trees, over vilich the 
public may not pass in freedom. Very generally 
also v~e have nov r a very considerable portion of 
this alleged sidew r alk taken av’ay from this sup¬ 
posed public use by its reservation for parking 
purposes. Now% it cannot for a moment be sup¬ 
posed that a person using the sidewalks for the 
purpose of travel or amusement, or any other pur¬ 
pose in itself lawful, may deliberately close his 
eyes and stumble over a hydrant, or a carriage 
step or a projecting portico, or steps leading down 
to a basement, and hold the municipality responsi¬ 
ble for the result of his ovm recklessness. He has 
a right to suppose that the portion of the so-called 
sidewalk reserved for the ordinary purposes of 
travel over it, is maintained in good condition to 
subserve that purpose; and he is not required to 
be on the lookout for pitfalls in that part of the 
public highway. But he is required to be on his 
guard w r hen he approaches the inner line; for there 
he know’s, or should know’, that there are usually 
just such obstructions as those that have been men¬ 
tioned. i Almost as frequent of occurrence as the 
steps leading up to the platform to the main en¬ 
trance to a house are the steps leading dovrnward 
to the area by wrhich the entrance is reached to 
the basement. Can it be that a man may ignore the 
existence of such steps and of such area, close his 
eyes to them and v r alk right onward to the v~all of 
the house to look into the window^, or for any other 
purpose, and hold the municipality liable if he hap¬ 
pens to be injured? We cannot think so. Inside 
the usual pathway of the so-called sidewalk there 
is alwavs more or less danger. It is w^ant of ordi- 
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nary care and caution to ignore that j danger. 
Where the public are invited to come, and where 
they are in the habit of coming, it would be differ¬ 
ent. But where it is usual, as in the residence por¬ 
tion of our cities, to have openings for steps, and 
area-ways in the portion of the sidewalk inside of 
the usual path of travel, it is negligence in a per¬ 
son to approach too close to the walls of a house 
without at least some casual observation of the 
condition of the adjacent sidewalk. It was reck¬ 
lessness in this plaintiff to have done sol in the 
manner and under the circumstances in which he 
conducted himself; and we cannot think that he is 
justly entitled to hold the District of Columbia 
liable for the result of his misadventure. I 

“Nor do we think that it is a case in winch the 
question of negligence should have been submitted 
to the jury. The testimony is positive, cl^ar and 
unequivocal. There are no conflicting statements 
to be.taken into consideration. Only the plaintiff’s 
own story is to be regarded; and it is greatly to 
his credit that he tells his story honestly and can- 
didlv. From that storv there is but one inference 
to be drawn, and that is that the plaintiff^ prob¬ 
ably through thoughtlessness, but still though his 
own fault, walked diagonally across the pavement 
and up to the window of the house near which he 
was injured, without once taking the precaution, 
which every reasonable and prudent man would 
take, of looking before him to see whether jjny of 
the obstacles to his progress existed which are 
usually found adjacent to the walls of houses. No 
man in the exercise of ordinary care and caution 
would have so acted; and there was nothing, |n our 
opinion, to be submitted to the consideration of a 
jury. If, upon the testimony now before u^, the 
case had been submitted to the jury, and the jury 
had rendered a verdict for the plaintiff, we jthink 
it would have been not only the right, but the jdutv, 
of the court to set aside the verdict. And so tfhink- 
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ing, we cannot suppose that there would have been 

any propriety in going through an empty formal- 

itv barren of beneficial results. We think this case 
* 

falls within the rule laid down in the case of Balti¬ 
more <& Potomac Railroad Company v. Jones, 95 
U. S., 439; Macon Co. v. Shores, 97 U. S., 278; 
Griggs v. Houston, 104 U. S., 553; Goodlett v. L. & 
N. R. R. Co., 122 U. S., 391. 

We are of opinion, therefore, that there was no 
error on the part of the court below in directing a 
verdict for the defendant; and the judgment must 
be affirmed with costs.” 

The only legal premise upon which the plaintiff could 
claim liability on the part of the defendant Way would 
be for violation of a duty owed the plaintiff as a pedes¬ 
trian upon the public highway. It is respectfully 
submitted that at the time this accident happened, the 
plaintiff was not using the highway, particularly that 
portion of it where the cellar doors were, as a pedes¬ 
trian, but on the contrary was using said doors solely 
for the purpose of standing upon them to look through 
a window. 

The leading case negativing any right of the plain¬ 
tiff to recover under such circumstances is that of City 
of Louisville v. Loraine Hayden , 46 L. K. A. (N. S.) 
1193, decided June 4, 1913, by the Kentucky Court of 
Appeals. 

The facts of that case were that the Calvary Baptist 
Church of Louisville, Kentucky, maintained a mission 
on Walnut Street for colored people. The building 
was set back about three feet from the line of the street 
and there was a cellar door extending from the build¬ 
ing out upon the sidewalk. The cellar door was five 
feet long and 25 inches of the door was within the line 
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of the street. The cellar door was higher at the build¬ 
ing than at the other end. There were no hinlges upon 
the door, and the end next to the church resjted upon 
timbers nailed to the side of the wall. When | the door 
was used it w^as simply lifted off. 

In June they were holding a religious revival at the 
church and it was customary for people in the neigh¬ 
borhood to gather around the church and look in at 
what was going on, and in order to see better fhey fre¬ 
quently stood upon the cellar door. On the night in 
question a crowd had gathered. Among them was 
Loraine Hayden, a little girl five years of age. jShe was 
standing on the cellar door near the building Together 
with tw’o or three other persons, for the purpose of 
looking through the window at what was going qn. The 
door gave way on the end next to the building land fell 
through into the cellar. The little girl was seriously 
injured and for such injuries brought suit against the 
trustees of the church and the City of Louisville. The 
Lower Court at the conclusion of all the evidence, di¬ 
rected a verdict in favor of the trustees of the! church 

i 

and submitted the case to the jury as to the Citly. The 
jury returned a verdict in favor of the plaintiff, which 
was the basis of the appeal. 

The Appellate Court, after stating that the admitted 
evidence showed that the cellar door was in al rotten 
condition, evident by casual inspection to a passer by, 
said that there was sufficient evidence of the rotten 
condition of the door to have taken the case to the jury 
as to both defendants had the accident happene4 in the 
ordinary use of the street. The Court treated fhe evi¬ 
dence as showing that the child was standing on the 
cellar door for the purpose of looking through the win¬ 
dow of the church. The question was therefore,i“Was 
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the City liable to a person who was injured by such use 
of a cellar door in the portion of the highway?” 

The Court held that neither the City nor the trustees 
of the church were liable to any person injured in such 
use of such portion of the highway, citing: 

Ryther v. A ustin , 72 Minn. 24. 

Stickney v. Salem, 3 Allen 374. 

Blodget v. Boston, 8 Allen 237. 

Sykes v. Pawlet, 33 Vt. 447. 

Dillon Municipal Corporation, Paragraph 1711, 
4th edition. 

These cited cases hold to the rule that an individual 
using a segregated portion of the highway, removed 
from the paved portion, for some purpose other than 
as a usual pedestrian, has no claim in law for injuries 
sustained in such use, and the Court in the Kentucky 
case went on to say: 

“We do not see how this case can be differen¬ 
tiated from those cited. While the Citv was re- 
quired to keep its streets reasonably safe for the 
ordinary purpose of traveling, it was not required 
to see that cellar door ways were safe for the pur¬ 
pose of persons standing upon them to watch pro¬ 
ceedings in the church. The cellar door was not 
maintained for this purpose and persons who used 
it for such a purpose and were injured while so 

using it have no right of action against the City 
or the trustees of the church.” 

The Court accordingly affirmed the propriety of the 
action of the lower Court in directing a verdict in favor 
of the defendant trustees, and reversed the case as to 
the refusal of the low r er Court to have directed the ver¬ 
dict in favor of municipality as well. 
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In the case of Stickney v. Salem, 3 Allen 37|4, cited 
as one of the authorities for the Kentucky decision 
above described, the plaintiff stopped near a railing on 
the public highway for ten or fifteen minutes to talk to 
a friend. He leaned on the railing, it gave way, and he 
was injured and sued the municipality. The Coityt held 
that no liabilitv existed. That the Citv was obliged to 
keep sufficient railings to mark the limits of that part 
of the road within which persons might safely travel, 
and that if a person through no fault of his own were 
forced against the railing or took hold of it to ^id his 
passage, or used it in any way in the furtheralnce of 
the lawful and reasonable exercise of his righjt as a 
traveler, and by reason of defect it gave awajv and 
caused injury, the City would be liable. That never¬ 
theless this was the limit of the law and that the njiunici- 
pality is not bound to maintain railings in the public 
highway for a person to sit upon or lean against. That 
railings are not maintained for that purpose and if a 
person uses them in this manner he does it at hip own 
risk and the municipality cannot be held liable fcjr any 
injuries so sustained. | 

To the same effect was the ruling in Blodget vj Bos¬ 
ton , 8 Allen 237, also in Sykes v. Pawlet, 33 Vt. 447. 


And this same principle has often been applied inj suits 
between master and servant, where the servant ptood 
upon some portion of a building maintained to jserve 
some other purpose and not designed to bear his wjeight 
and was accordingly injured. 

The only case counsel has been able to find aljmost 
exactly in point with the instant one is the Kentucky 
Appellate decision above referred to. However, a case 
was decided in our own Court of Appeals enunciiting 
the same principle as the Kentucky and the other ckses, 
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and bearing upon the improper use of public highways 
and corresponding lack of liability to those injures. 
That is the case of District of Columbia v. Washington , 
44 Appeals D. C. 120. In this case a man by 
the name of Washington sued the District of 
Columbia for injuries sustained when he fell 
through a railing marking off a part of the public high¬ 
way from an adjacent ravine. The plaintiff’s testi¬ 
mony was to the effect that he had fallen against the 
fence as he was walking along the highway. The de¬ 
fendant, District of Columbia, adduced testimony tend¬ 
ing to show that the plaintiff had in actual fact stopped 
by the fence to talk to a friend and sat upon the rail 
of the fence for two or three minutes, at which time it 
broke and precipitated him into the ravine. The de¬ 
fendant, District of Columbia, at the conclusion of the 
trial, asked that the Court direct the jury that if they 
believed the plaintiff actually was sitting upon a rail 
of the fence, he was making an unnecessary and un¬ 
usual use of it, not in accordance with the purpose of 
its construction, so that the defendant would not be 
liable. The Court refused to grant this instruction and 
the case was sent to the jury which returned a verdict 
for the plaintiff. 

In reversing this verdict our Court of Appeals stated 
in considerable detail the obligation of the municipality 
to erect and maintain railings along embankments and 
to keep the public highway in such condition as to be 
reasonably safe for pedestrians using the highway for 
such purposes, but differentiated in pointing out that 
the use of the railing as a seat is not such incidental use 
as it may be reasonably be put to by travelers, and is 
not such a use as was anticipated in erecting it, and 
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that therefore the lower Court erred in not granting 
the instruction requested by the defendant. 

It is respectfully submitted that this case on appeal 
presents exactly the same situation as the Kentucky 
case and a similar situation to that of the local case of 
District of Columbia v. Washington, above cite<|. The 
cellar doors upon which the plaintiff stepped were ele¬ 
vated and set apart from the traveled portion of the 
highway. The plaintiff did not use them for the pur¬ 
pose of normal travel, nor as a pedestrian at ajll. By 
her own admission and the uncontradicted testimony 
she stepped upon these doors for the same purpose as 
did the child in the Louisville case; to look through the 
window. She ignored the glass doorway a couple of 
feet away with steps leading up to it from the traveled 
walk. The excuse that her sister-in-law was looking 
for an apartment cannot make the plaintiff’s use of 
these cellar doors any more proper, in the f^ce of 
plaintiff’s own admission that she knew the premises 
were not an apartment, knew and had known for a 
long time that they were storerooms and nothing else; 
and had read in its entirety the sign on the frbnt of 
the building before she left the front paved sidejvalk. 


CONCLUSION. j 

It is submitted that the learned trial judge com¬ 
mitted reversible error when he refused to direct a 
verdict for the defendant Way and refused tt|.e re¬ 
quested prayer of the defendant Way that the ji^ry be 
instructed to return a verdict in her favor. I 


Respectfully submitted, 


Samuel M. Boyd, 
Attorney for Appellant , ] Way. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6630 


Clara T. Way and District of Colombia, a 
Municipal Corporation, appellants 

v. 

Elizabeth Yesbek Efdimis, appellee 


BRIEF OF APPELLANT, DISTRICT OF COLUMBIA 


i 


STATEMENT OF THE CASE 


On the evening of October 28,1932, plaintiff and 
her sister-in-law left plaintiff’s home, n|). 1738 
North Capitol Street, for the purpose of looking 
for an apartment for the sister-in-law. Aft|er they 
had looked at some apartments, the sister|-in-law 
remembered having read an advertisement! of an 
apartment for rent in the 1600 Block of j North 
Capitol Street, and they proceeded towar|d that 
address, walking south on the east side of j North 
Capitol Street. As they approached No; 1629 
North Capitol Street, they saw a “For Rent!” sign 
on the front part of that building. Plaintiff] testi¬ 
fied that the premises looked like a store rooin, not 
an apartment, and that her sister-in-law suggested 

a) I 
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that they go up to the window and look in. Ac¬ 
cordingly, plaintiff and her sister-in-law walked 
from the sidewalk toward the front of the building, 
and in order to get up to the window stepped on the 
iron trapdoors leading to the cellar of the premises.. 
The trapdoors collapsed, and plaintiff and her 
sister-in-law were precipitated down a flight of 
steps into the cellar. The plaintiff claimed to have 
sustained personal injuries, and brought this action 
to recover damages from the owner of the prop¬ 
erty, defendant Clara T. Way, and the District of 
Columbia. 

In her declaration plaintiff set forth that the 
defendant Clara T. Way is the owner of premises 
No. 1629 North Capitol Street; that “abutting 
which said apartment building there was a public 
sidewalk, used by persons passing, entering, or leav¬ 
ing said building, in which said sidewalk, immedi¬ 
ately in front of said premises, w T ere located certain 
steel trapdoors * * that “it thereupon be¬ 

came and was the duty of the said defendant Dis¬ 
trict of Columbia, to keep and maintain the said 
street, highway, and sidewalk, including the park 
space between the sidewalk and curb, in such con¬ 
dition and repair, and free from any and all ob¬ 
structions and defects, that the same should be 
reasonably safe as a public highway for the passage 
and repassage of persons on, across, and over the 
same; yet the plaintiff says that heretofore, to wit, 
on the dav and date first mentioned herein, and for 
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a long time prior thereto, the said street, highway, 
and sidewalk was in a dangerous, defective, and 
unsafe condition by reason of the carelessness, 
negligence, and default of the defendants, in that 
they permitted, allowed, and suffered part of said 
public highway in front of premises numberbd 1629 
North Capitol Street NE., Washington, d! C., to 
become in a dangerous condition, permitting cer¬ 
tain steel trapdoors located in front, and lleading 
to, the basement of said premises, which trabdoors, 
when closed, formed a part of said public sidewalk, 
to be in a dangerous and unsafe condition, in that 
the steel straps running across said trapdoors 
which fastened and connected with hinges jat the 
sides of the opening, holding and securing said 
trapdoors in place and upon their supports, in- 

i 

stead of being securely and firmly fastened tjo said 
hinges, were allowed to become unfastened, fincon- 
nected, and insecure so that said trapdoors merely 
rested upon their said supports, * * that 

the defendants “ negligently suffered and allowed 
the said public sidewalk in front of said premises 
to be and remain in the condition aforesaid, unre¬ 
paired, unguarded, and without any means o\ pro¬ 
tection by way of warning for pedestrians having 
occasion to use the said public sidewalk, in conse¬ 
quence of which the plaintiff, on the day and date 
first mentioned herein, while walking across or 
standing upon said trapdoors in said public jside- 
walk, and while exercising due care for her safety, 
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suddenly and without warning, was caused to fall” 
through said trapdoor opening into and upon the 
basement steps and floor of said premises, whereby 
plaintiff sustained personal injuries. 

In its plea the defendant District of Columbia 
admitted that it is required to use reasonable care 
to see that the streets and highways are maintained 
in a reasonably safe condition. “ Defendant denies 
that abutting the apartment house building located 
at 1629 North Capitol Street there was a public side¬ 
walk, and denies that there was located in the said 
sidewalk, immediately in front of the said prem¬ 
ises, certain steel trap doors, as alleged in the dec¬ 
laration. Defendant admits that there was a pub¬ 
lic sidewalk, which is used by pedestrians and the 
public generally on North Capitol Street in front 
of 1629 North Capitol Street. Defendant denies 
that the said trap doors were located in the afore¬ 
mentioned sidewalk. Defendant denies that the 
plaintiff, or anyone else using the public sidewalk, 
or the entrance sidewalk to the above mentioned 
premises would be required to walk over the steel 
trap doors. This defendant states that the street, 
highway, and sidewalk were free from obstructions 
and defects, and in a reasonably safe condition for 
the passage and repassage of persons on and over 
the same, and denies that the said street, high¬ 
way, and sidewalk, as alleged in the declaration, 
was in a dangerous, defective, and unsafe con¬ 
dition * The plea of this defendant 




0 


further denied that the District of Columbia had 
any notice of any alleged defect in the steel trap 
doors. “This defendant states that tlier'p was a 
concrete or paved walkway along North | Capitol 
Street, in front of the said premises as well as an 
entrance walk from the said public paved sidewalk 
to the door of the premises, and also a pav<id walk¬ 
way between the public sidewalk proper and the 
premises, and the plaintiff could have proceeded 
over all or any part of this said walkway Without 
passing over the said trapdoors, as set forth in 
the declaration. 7 7 j 

The codefendant Clara T. Way filed a pleh to the 
declaration. The case was tried to a jury, j At he 
conclusion of plaintiff’s case both defendants 
moved the Court to direct a verdict in their [respec¬ 
tive behalf's, which said motions were overruled, 
and exceptions were duly noted by both defendants 
and allowed bv the Court. Thereafter bpth de- 
fendants introduced evidence in support of their 
respective pleas. At the conclusion of the whole 
case both defendants renewed their respective mo¬ 
tions for directed verdicts, which said motions were 
overruled and both defendants noted exceptions, 
which were duly allowed. From the action of the 
Court in overruling this defendant’s motion at the 
conclusion of plaintiff’s case, and from the jaction 
of the Court in overruling this defendant’s ihotion 
at the conclusion of the whole case, this appeal is 
taken. 
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The only assignments of error relied on by the 
defendant District of Columbia are that the Court 
erred: 

1. In overruling the motion of the defendant, 
District of Columbia, to direct a verdict for the 
defendant, District of Columbia, at the conclusion 
of plaintiff's case. 

2. In overruling the motion of the defendant, 
District of Columbia, to direct a verdict for the de¬ 
fendant, District of Columbia, at the conclusion of 
the whole ease. 

These assignments of error are based upon the 
contention by the defendant, District of Columbia: 

1. That under the evidence in this case, there 
existed no duty on the part of the defendants, Dis¬ 
trict of Columbia or Clara Way, or either of them, 
to maintain the cellar doors complained of as part 
of the public sidewalk, for the use of plaintiff and 
other pedestrians. 

2. That the use to which the cellar doors com¬ 
plained of were put by plaintiff, was not the use for 
which they were intended; was not a proper use, 
nor such a use as to make defendant, District of 
Columbia, liable in damages for the injuries com¬ 
plained of in such use. 

I 

The cellar doors were not located in the public sidewalk 

That it is the duty of the District of Columbia 
to exercise reasonable care to maintain the side¬ 
walks of the District in reasonably safe condition 
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is well settled. In this case it is the contenjion of 
the District that that duty was fully performed. 

After the overruling of its motion for a directed 
verdict at the conclusion of plaintiff’s ca^e, the 
defendant District of Columbia called, among other 
witnesses, one Joseph C. Elbert, who testified that 
he is employed as a computing engineer Jpy the 
Highway Department of the District of Columbia; 
witness was handed a map and upon examining 
the same testified that it was an official map of the 
District of Columbia showing North Capitol Street 
from Quincy Street to S Street; that according 
to the map North Capitol Street on October 28, 
1932, was 130 feet wide, with a roadway of 5(1) feet, 
sidewalks 15 feet wide and parking spaces 2p feet 
wide. Mr. Elbert further testified (R. 24^ that 
he had made an examination and measurements at 
No. 1629 North Capitol Street on November 2, 
1933; that from his measurements he had pre¬ 
pared the map, District of Columbia Exhibit No. 
4, which was thereupon offered and received in 
evidence. Witness testified that from the cijrb to 
the inner edge of the sidewalk is a distance lof 16 
feet, 3 inches; that from the inner edge of the side¬ 
walk to the building line is a distance of 24.63 feet; 
that the capstone surrounding the iron cellar doors 
in front of No. 1629 North Capitol Street wap ele¬ 
vated above the surface of the brick walk in front 
of No. 1629 North Capitol Street, as follow^: At 
the southeast corner, 4% inches; at the southwest 
corner, 3% inches; at the northeast cornef 3A 

57843—36-2 
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inches, and at the northwest corner, 2% inches; 
that the first of the stone steps leading from the 
brick walk to the front door of said premises is 
elevated 3-ft inches above the brick walk; that the 
height of the window of said premises located im¬ 
mediately over the iron cellar doors is 4 feet, 8% 
inches from the top of the cellar door to the bot¬ 
tom of the window pane. 

In the case of Dotey v. District of Columbia, 25 
App. D. C. 232, the plaintiff turned off the side¬ 
walk to enter premises No. 1439 W Street. There 
was a granolithic sidewalk in front of said prem¬ 
ises, with a brick walk leading from the sidewalk 
to the front steps. Located in the brick walk “a 
little distance from the center towards one side of 
the walk, imd standing a little over 1 foot from the 
outer edge of the lowest step of the house’' was a 
water box projecting some 6 or 9 inches above the 
brick pavement. Plaintiff caught her foot against 
the water plug and was thrown violently against 
the steps and was injured. At the conclusion of 
the testimony the District of Columbia moved the 
Court to direct a verdict on the ground, among 
others, that “(2) the location of the place of the 
accident was outside of the public sidewalk.” In 
its opinion reversing the lower Court this Court 
held: 

The sidewalks of the city of Washington 
extend from the curb line bounding the 
carriageway of the street to the building 
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line of the houses. They are wholly the 
property of the United States, and tpey are 
wholly subject to the control of th^ muni¬ 
cipal authorities of the District of Colum¬ 
bia. That a portion of these sidewalks 
should be in a measure withdrawn f^om the 
public travel upon them, and set apart as 
parking, does not change or diminish in 
any manner the control of the District over 
them. This is a mere matter of (conven¬ 
ience and of mmiicipal ornamentation. 
Many things are allowed on the sidewalks, 
such as trees, carriage steps, gras ^ plots 
adjacent to the curb line, fire plugs, and 
the like, things of beauty, or of convenience, 
or of necessity, which of themselves impede 
travel, and yet are not nuisances, put of 
which everyone is bound to take \notice . 
Wolff v. District of Columbia, 21l App. 
D. C. 464, 196 U. S. 152, 49 L. Ed. 426; 
Iloives v. District of Columbia, 2 App. 
D. C. 188. And so, likewise, the portions 
of the sidewralks adjacent to housep, and 
known as parking, are withdrawn from 
general use by the public as sidewnlks, and 
are committed to the immediate care and 
custody of the adjacent owners or occu¬ 
pants. And it may tv ell be that pedestrians 
wandering into these spaces, whe wj they 
have been marked by being converted into 
grass plots, or otherwise in some distinc¬ 
tive manner segregated from the \ parts 
reserved for public travel, cannot hold the 
District of Columbia liable for any opstruc - 
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tion which they may encounter there. But 
the parking, so called, from which the public 
travel is excluded, does not mean, and was 
never intended to mean, all the portion inside 
the general line of travel. The paths to the 
houses are as much parts of the sideivalks 
note as they ever were. The control of the 
municipal authorities over them is as com¬ 
plete as it has ever been. The adjacent 
owner may not disturb that path any more 
than he can any other part of the sidewalk 
without the consent of the municipal au¬ 
thorities. He may not pave it as he pleases. 
He may not substitute one pavement for 
another. He may not elevate or depress it, 
except with the permission of the munici¬ 
pal authorities. Indeed, even as to the 
grass plots, winch actually constitute the 
parking, he must use them in entire sub¬ 
ordination to the superior control of the 
municipality. [Italics supplied.] 

It is respectfully submitted that both the testi- 
monv of Mr. Elbert and the exhibits vilich are 
made a part of the record show’ that the cellar 
doors, 1st, are not located “in the path to the 
house”, as w’as the obstruction in the Dotey case; 
and 2nd, that the cellar doors are “in some distinc¬ 
tive manner segregated from the parts reserved for 
public travel.” 

The appellee’s exhibit sliowm on page 35 of the 
record show’s that the cellar doors extend outw r ard 
from the front w’all of the building; that they are 


11 


I 

enclosed by capstones which are very obviously ele¬ 
vated above the surface of the brick walk; that the 


walk 
l and 


cellar doors are located between the brick 
leading to the door of the first floor store rooij 
the brick walk leading to the door of the upstairs 
apartments; that they are beside, but not iiji, the 
brick walk connecting the other two brick ^alks. 

The testimony of the plaintiff shows that she rec¬ 
ognized the fact that the cellar doors were higher 
than the brick walk, and that she stepped upon 
them, not because they were in the sidewalkl but 
because they were higher than the brick walt| and 
by stepping upon them she was enabled to I look 
through the first floor window^, which she coulc|. not 
otherwise have done. Plaintiff testified as follows 
on cross examination (R. 16) : j 

Q. Why didn’t you look through the dqor ? 
There was glass in the door. 

A. Well, the window comes before ybu— 
that is the first thing you come to. j 
Q. The window comes about a foot land 
a half or two feet before the door? I 

A. Yes. I 

Q. And there w^ere no steps leading up to 
the window ? I 

A. No; but the door is not even with 
the ground. I 

Q. How high above the ground is it ? 

A. About that much [indicating]. j 

Q. Indicating about two or three inches? 
A. About three inches. ! 
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Q. About three inches. So you stepped 
up from the brick walk to the top of the cel¬ 
lar door, is that correct ? 

A. We didn’t get to step up, we didn’t get 
a chance to step up, we had no sooner 
stepped on there- 

Q. Now, wait just one moment. This cel¬ 
lar door consists of two doors, doesn’t it? 

A. Yes, sir. 

Q. And there is a stone coping around the 
doors, isn’t there? 

A. Yes. 

Q. And that stone coping is what you say 
is three inches above the level of the walk? 

A. About. 

In the declaration it is alleged (R. 3, lines 27, 28) 
that the trapdoors or cellar doors 4 4 when closed, 
formed a part of said public sidewalk.” In the 
plea of the District of Columbia this defendant de¬ 
nied 4 4 that the said trapdoors were located in the 
aforementioned sidewalk.” In order to prove that 
the cellar doors were in fact located in the public 
sidewalk as alleged in the declaration, and the use 
to which the cellar doors were put by the public, 
counsel for plaintiff, referring to the exhibit shown 
on page 33 of the record, asked the witness Virgie 
Phillips the following question on direct examina¬ 
tion : 

Q. To what extent, from your observa¬ 
tion, was the pathway leading from 1625 on 
up to R Street not part of the paved side¬ 
walk, but, as shown by this pathway or walk¬ 
way used by the general public. During the 


13 


years 1929 down to August 1932 w^en you 
moved from the neighborhood ? j 

Whereupon the following occurred: 

Mr. Gray. I object to the question, your 
Honor. I submit that is not a proper method 
of proving whether a certain parti of the 
public space is or is not a sidewalk, j I sub¬ 
mit this witness is not qualified to janswer 
the question. 

Mr. Wilkes. May it please the Cojurt, we 
don’t undertake to prove this was la side¬ 
walk. We will undertake to prove that it 
was a public street, and undertake to prove 
the user. Now it is not incumbent on the 
District of Columbia to pave the sidewalk. 
There is no act of Congress saying thdy must 
pave the sidewalk contiguous to th<J road¬ 
way. They must maintain it in safety from 
building to building line. I have authorities 
on that subject. 

The Court. I will allow it. | 

Mr. Gray. We ask an exception. ! 

Mr. Boyd. Doesn’t that call for a Conclu¬ 
sion? Can’t she say what it was? j 

The Court. She can say what she observed 
about the public using the pathway frbm the 
lawn over these premises extending from 
1625, South, to these premises, to Nofth of 
these premises. j 

Mr. Boyd. I see no objection to that. 

Mr. Wilkes. I will ask your Honor’s ob¬ 
servation to be embodied as a part 6f my 
question, and ask the witness to tak<p that 
into consideration: 
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By Mr. Wilkes: 

Q. Will you state what you observed ? 

A. That path was used mostly by children, 
mostly by school children, and in the after¬ 
noon ; the children played out there at night. 
It was the only space they had to play on, 
was between the sidewalk and the buildings. 
There was always ten or fifteen in there 
playing, one of my little boys wuth them. 

Q. Now, was that used by children who 
lived in the houses there, or by children who 
lived in the neighborhood as well ? 

A. Well, both. 

Q. To what extent, if at all, was this path- 
wav used by adults dealing in the coinmer- 
cial buildings in that block fronting on 
North Capitol Street? 

A. Well, they used it as a short-cut when 
they would come up—I believe that is Q 
Street in there, just below 1625. They came 
around Lincoln Road there and used that as 
a short-cut (R. 19, 20). 

On cross examination by counsel for deft. Way, 
witness testified: 

Q. These various people that you saw that 

i 

went down that pathway, and you say you 
saw persons walking along that brick path 
up to here [indicating], and around here 
[indicating]—did you see people walk over 
on top of the doors? 

A. Yes. 

Q. On how many occasions did you see 
people do that? 
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A. Well, I couldn’t tell you that. ! 

Q. They would leave the brick path and 
walk on the doors? ! 

A. Children, especially, would do that 
(E. 21, 22). 

It is respectfully submitted that on the foregoing 
testimony the only uses to which the public gen¬ 
erally have put the cellar doors are, 1st, as a short¬ 
cut—obviously not prepared or intended tjy the 
District of Columbia for general pedestriaik use; 
and 2nd, as a playground. With regard lo the 
playground use, this Court, in the case of Hag cage 
v. D. C. y 42 App. D. C. 109, held: | 

i 

The alley in the present case had notj been 
designated as a public playground,j and 
hence the children who frequented it!were 
not there upon the invitation of the District 
authorities, either express or implied. | The 
District, therefore, was under no greater 
duty to those children when there than when 
upon any other portion of the public domain 
not specially set apart for them. j 

It is believed the facts of this case definitely] dif¬ 
ferentiate it from the case of District of Colum¬ 
bia v. Bosweli, 6 App. D. C. 402, where a child 1 ] was 
injured while playing on the sidewalk. In'that 
case the facts are stated in the report as follows: 

This is an appeal from a judgmentj for 
damages recovered on behalf of Alice] M. 
Boswell, a minor, for injuries received by 
her through a defect in the sidewalk ojn C 
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Street in the city of Washington. The acci¬ 
dent occurred on May 5,1888, which was the 
fifth anniversary of the child's birth. She 
v'as playing with a little boy about her own 
age, named Fitzpatrick, on the brick side¬ 
walk in front of his home, and nearly oppo¬ 
site her own. Whilst running about in play 
she stumbled and fell over a gas box which 
projected slightly above the surface of the 
sidewalk. In the fall she sustained a trans¬ 
verse fracture of the thigh bone which 
has resulted in the permanent shortening of 
the leg at least one-half an inch. The testi¬ 
mony tended to show that the rim of the gas 
box on three sides extended some half an 
inch above the surface of the sidewalk. On 
three sides of this rim the adjoining bricks 
extended above the same. On one of these 
sides a half-brick protruded about three- 
quarters of an inch above the rim. The box 
is from eleven to fourteen inches from the 
iron railing separating the sidewalk from the 
parking. A plaster cast of the gas box and 
the surrounding bricks, the substantial ac¬ 
curacy of which was well attested, was shown 
* * 

to the jury on the trial, but has not been 
exhibited here. 

In its opinion affirming the judgment of the lower 
court, this Court held (p. 420) : 

Plaintiff had a perfect right to play on the 
sidewalk with her little companion, and there 
could be no negligence in so doing; and this 
was one of the uses of the sidewalk which de- 
d^fendant is bound to have anticipated. 
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Under the Hageage case, the District, nev^r hav¬ 
ing designated the parking in front of Nb. 1629 
North Capitol Street as a playground, wouldjnot be 
liable on that basis. Similarly, the creatiojn of a 
path by the public as a short-cut would not ijmpose 
liability upon the municipality, since such a ujse nec¬ 
essarily implies the deviation from the prepared 
walk, even though the prepared sidewalk iis the 
longer way around. Finally, it is apparent} from 
the evidence that the plaintiff at the time she sus¬ 
tained her injuries was using the space in question 
neither as a sidewalk, playground, nor shortcut. 
Her use of it was limited solely to that of p step 
from which to peer into the window of the building. 

11 I 

The use to which plaintiff put the cellar doors ii^ ques¬ 
tion was not the use for which they were intended and 
was not a proper use 

I 

The plaintiff, on direct examination, testified 
that as she and her sister-in-law approached prem¬ 
ises No. 1629 North Capitol Street they saw a f‘For 
Rent” sign on the front but that “before thi two 
of them got to the premises plaintiff noticed] that 
the place looked like a store room, not an apart¬ 
ment;” * * * “that the sister-in-law sug¬ 

gested that they go up to the window and locjk in, 
which they did;” and on cross-examination plain¬ 
tiff testified “that they stepped on the doors fojr the 
purpose of looking into the window; * j* * 
that her sister-in-law suggested that they lopk in 
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the window to see what sort of an apartment was 
there; that she stepped on the cellar doors in order 
that she might look into the window.’’ 

Although the cellar doors are unquestionably 
located in the public space, it is the contention of 
the District of Columbia that the said doors were 
never designed, prepared, nor intended to be 
walked upon or used as a part of the sidewalk, for 
pedestrian travel. 

The dutv of the District of Columbia with re- 
«/ 

gard to its sidewalks has been announced in many 
cases. An illustrative quotation is taken from the 
case of District of Columbia v. Boswell, 6 App. 
D. C. 402, 418, wherein this Court said: 

It is the general duty of municipal cor¬ 
porations to so construct the public streets 
and sidewalks and keep them in repair that 
they may be fit for the uses intended and rea¬ 
sonably safe against accident to those using 
them in a proper manner at all times . D. C . 
v. Woodbury, 136 U. S. 450; D. C. v. Haller, 
4 App. D. C. 405. 

In this case the plaintiff testified: 

(Cross examination, R. 15.) 

1 * * that in approaching 1629 plain¬ 

tiff and her sister-in-law turned off the con¬ 
crete sidewalk onto the space in front of it 
just where the brick walk leading from the 
sidewalk up to the door of the house is lo¬ 
cated; plaintiff testified further: 

Q. You indicated that you approached 
1629 and you left the sidewalk at a point 
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north of 1629 and walked diagonally' across 
the grass toward the entrance of 1629; is 

i 1 

that correct ? j 

A. Yes; everybody does. I 

Q. Well, you did on that night? ! 

A. Yes. i 

i 

This testimony is important as showing that the 
plaintiff was not invited by the presence jof the 
brick walk abutting the front of the buildilngs to 
walk upon the trapdoors. In other words, plaintiff 
did not leave the concrete sidewalk at the cigar 
store, shown in appellee’s exhibit on P. 36 jof the 
record, for the purpose of walking along th^ brick 
walk, shown with greater particularity }n the 
exhibit on P. 34 of the Record. Plaintiff ahd her 
sister-in-law walked south on the concrete sidewalk, 
and remained on the concrete sidewalk untijl they 
reached the northern line of No. 1629. Then, 
instead of walking along the brick walk provided 
for that purpose, they walked diagonally Across 
the grass, crossed the brick walk running north and 
south, and stepped up onto the trapdoors. 

In the case of Louisville v. Hayden, 1541 Ken¬ 
tucky 258, 157 S. W. 4, 46 L. R. A. (N. S.) 1193, 
the facts were identical with those of this! case. 


The opinion of the Court follows: 

The Calvary Baptist Church maintains a 
mission on the north side of Walnut sftreet, 
west of Twenty-eighth street, in Louisville, 
for colored people. The building sets back 
about 3 feet from the line of the street!, and 
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there is a cellar door extending from the 
building out upon the sidewalk; the cellar 
door being about 5 feet long, and about 25 
inches of the door being, according to the 
weight of the evidence, within the line of 
the street. The cellar door is higher at the 
building than at the other end. There are 
no hinges upon it; the end next to the church 
rests upon timbers nailed to the side of the 
wall, and when the door is used it is simply 
lifted off. In June 1909 they were holding 
a religious revival, and it was customary 
for people in the neighborhood, both white 
and colored, to gather around the church 
and look in at what was going on; in order 
to see better they frequently stood on the 
cellar door. On the night of June 24th quite 
a crowd had gathered there for some time, 
and about 9 o’clock among them was Loraine 
Hayden, a little girl about five or six years 
old. Loraine was standing on the cellar 
door near the building, and near her was 
Mrs. Minnie Bessels, who weighs something 
over 200 pounds. There were two or three 
other persons standing on the door or stand¬ 
ing on the frame on which it rested. The 
door gave way at the end next to the build¬ 
ing and fell through into the cellar. The lit- 
tlb girl and Mrs. Bessels fell into the hole. 
The child was seriously hurt, and this suit 
was brought against the city of Louisville 
and the trustees of the church to recover 
damages for her injuries. At the conclu¬ 
sion of all the evidence the court instructed 
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the jury peremptorily to find a veiidict in 
favor of the trustees of the church, aid sub¬ 
mitted the case to the jury as to tb|e city. 
The jury returned a verdict in favor| of the 
child for $1,000. The court entered) judg¬ 
ment on the verdict, and overruled th<* city’s 
motion for new trial, and the city appeals. 

According to the evidence for the [plain¬ 
tiff, the cellar door was in a rotten, decayed 
condition, and this by casual inspection a 
passerby could readily discover; and accord¬ 
ing to the plaintiff’s evidence Mrs. Vessels 
and the child were the only two people on 
the door, but according to the evidence for 
the city there were other people on th^ door, 
so that the entire weight upon it was j about 
800 pounds, and this forced off the tjimber 
nailed to the wall upon which thei door 
rested, and thus caused it to fall. There was 
sufficient evidence of the rotten condition of 
the door to take the case to the jury, I if the 
accident had happened in the ordinary use 
of the street. The proof conduces strongly 
to show that the child teas really standing 
beyond the line of the street; but, as there 
is some confusion in the evidence on this sub¬ 
ject, we will treat the case as though she tv as 
within the line of the street, but was using 
the cellar door to stand on for the purpose 
of looking into the windows of the church. 

The question is, Was the city liable to a 
person who was injured by such a use of the 
cellar door? In Dillon on Municipal Cor¬ 
porations, Sec. 1711,4th ed., it is said: “^rom 



what lias already been said, that negligence 
is the ground of the liability, it follows that 
a municipal corporation is not an insurer 
against accidents upon the streets and side¬ 
walks. Nor is every defect therein, though 
it may cause the injury sued for, actionable. 
It is sufficient, we think, if the streets (which 
include sidewalks and bridges thereon) are 
in a reasonably safe condition for travel in 
the ordinary modes, by night as well as by 
dav; and whether thev are so or not is a 
practical question to be determined in each 
case by its particular circumstances.” 

In Ry flier v. Austin, 72 Minn. 24, 74 N. W. 
1017, an electric light pole had been put up 
in a cement sidewalk so as to leave a space of 
4 or 5 inches between the pole and the curb. 
Ryther hitched his horse to the pole; the 
horse began pawing and finally got one of 
his feet fastened in the hole between the pole 
and the curb, and was so injured that he had 
to be killed. Holding the city not liable, the 
court said: “We are of opinion that these 
facts do not tend to prove negligence on the 
part of the city, and hence that the court 
erred in not directing a verdict for the de¬ 
fendant. The poles were not erected or de¬ 
signed for hitching posts, and the plaintiff 
was aware of that fact. He understood the 
situation, and all the risks, if any, of hitching 
horses to the poles, as fully as any of the city 
officials did. If he saw fit, for his own con¬ 
venience, to use the pole as a hitching post, 
he took it as it was, and assumed all the risks. 
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If he had been driving along the street at 
night and collided with the pole in thje dark, 
a very different case would have bebn pre¬ 
sented. ’ ’ J 

In Stiekney v. Salem, 3 Allen., 374, the 
plaintiff stopped near a railing for |ten or 
fifteen minutes to talk to a frienc}, and, 
while standing there talking to his friend, 
leaned against the railing, which gavb way, 
and he was injured. The city was hdld not 
liable. The court said: “The legal obliga¬ 
tion of keeping a sufficient railing ulpon a 
highway is imposed only when it is [neces¬ 
sary to make the limits of that part lof the 
road within which persons may 'safely 
travel, or to furnish a guard against dan¬ 
gerous places, so that proper protection 
mav be afforded to those who, in the ex- 
ercise of due care as travelers, while pass¬ 
ing or standing on the way, might other¬ 
wise be exposed to accident or injur^. If 
a person, without fault or negligence on 
his part, is forced against a railing, or 
takes hold of it to aid his passage, or falls 
against it by accident, or has occasion to 
use it in any w~ay in furtherance of the 
lawful and reasonable exercise of his jright 
as a traveler, and by reason of any defect 
or insufficiency it gives w r ay and causes an 
injury, a town or city w T ould be liabjle to 
make full compensation for the daniages 
thereby occasioned. But this is thq ex¬ 
tent of the liability. A city or towjn is 
not bound by law 7 to erect and maintain 
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mill to another, he having climbed upon it 
to reach a certain place. And in Kentucky 
Wagon Mfg. Co. v. Gossett, 943 Kv. 843, 135 
S. W. 394, a recovery was denied where a 
painter trusted his weight to a small guy 
wire used to keep steady the -post upon which 
the tank rested. 

We do not see how this case can he dis¬ 
tinguished from those cited. While the city 
was under obligation to keep its streets rea¬ 
sonably safe for the ordinary purposes of 
travel, it was not required to see that a cel¬ 
lar door teas safe for the purpose of per¬ 
sons standing upon it and watching the pro¬ 
ceedings in the church. The cellar door was 
not intended for this purpose. It inclined 
f rom the ground up, and, while it would give 
persons standing on it an advantage to see 
what was going on in the church, it was 
plainly not constructed for this purpose, and 
persons who used it for such purposes, and 
were injured while so using it, have no right 
of action against the city or the trustees of 
the church. 

For the reasons indicated, the circuit court 
properly instructed the jury peremptorily 
to find for the church trustees; but he erred 
for the same reasons in refusing to instruct 
the jury peremptorily to find for the city. 

The judgment as to the trustees of the 
church is affirmed; but the judgment as to 
the city is reversed, and the cause remanded 
for further proceedings not inconsistent 
herewith. [Italics supplied.] 
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The similarity of the facts in the Louisville v.. 
Hayden case and the facts of this case is striking. 
There, as here, the cellar door in question was 
treated as being entirely “within the line j of the 
street”; there, as here, the plaintiff “was uspig the 

i 

cellar door to stand on for the purpose of lpoking 
into the windows”, in that case of the church, in 
this of a vacant building; there, as here, the} cellar 
door extended outward from the building, ijn that 
ease “upon the sidewalk”, in this case upon [public 
space; there, as here, “The cellar door is higher at 


the building than at the other end.” The pity of 
Louisville was under the same legal obligatioji that 
is imposed upon the District of Columbia, to keep 
its streets and sidewalks “reasonably safe fpr the 
ordinary purposes of travel.” It is respectfully 
submitted that the finding of the Kentucky ^lourt 
of Appeals is in harmony with the rulings ojf this 
Court, and it is the contention of the District of 
Columbia in this case that, as was said by the Ken¬ 
tucky Court of Appeals, supra, “it [the city]] was 
not required to see that a cellar door was sate for 
the purpose of persons standing upon it arjd”— 
inspecting a vacant building for the purpose pf de¬ 
termining whether or not it was a suitable place in 
which to live. As the Kentucky Court said, “The 
cellar door was not intended for this purpose. It 


inclined from the ground up, and while it vfould 
give persons standing on it an advantage t(j> see 
what was going on in the church, it was plainly not 
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constructed for this purpose, and persons who used 
it for such purposes, and were injured while so 
using it, have no right of action against the city or 
the trustees of the church.” In this case the cellar 
door inclined upward, but not from the ground. It 
inclined upward from the capstone, which was itself 
2 V* inches above the brick walk at its lowest point. 

The attention of this Court is invited to the fact 
that it has followed the case of Stickney v. Salem, 
relied upon by the Kentucky court in the above 
ease. In the case of District of Columbia v. Wash¬ 
ington, 44 App. D. C. 120, a guard rail had been 
erected by the District of Columbia by the side of 
a path leading along an embankment 25 or 30 feet 
high. The plaintiff's intestate, a man 70 years old 
who weighed 250 pounds, while walking along this 
path, stopped to talk to an acquaintance. The testi¬ 
mony on behalf of the plaintiff was to the effect 
that plaintiff’s intestate “ran up against the 
fence”, whereas the testimony on behalf of de¬ 
fendant showed that after plaintiff’s intestate ac¬ 
costed his acquaintance, he sat down on the bottom 
rail of the fence, “one end of which, after two or 
three minutes, dropped down by reason of the nails 
in that end pulling out, and he was precipitated 
down the embankment. At the close of all the evi¬ 
dence, the defendant requested the court to instruct 
the jury that, if they believed from the evidence 
that plaintiff’s intestate at the time of the accident 
was sitting upon a rail of the fence, he was making 
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an unnecessary and unusual use of it, not I in ac- 
cordance with the purpose of its construction, so 
that the defendant would not be liable. This in¬ 
struction the court refused to give, and the defend¬ 
ant excepted. Under the instruction as givjen the 
court left it to the jury to say whether plaintiff’s 
intestate, at the time of the accident, regardless of 
the particular position he was in, exercised due 
care and caution.” There was a verdict f[)r the 
plaintiff, and from the judgment the defendajnt ap¬ 
pealed. In its opinion reversing the lowerj court 
this Court said, speaking through Mr. Justice 


Robb: 

The dutv of the District to erect and main- 
tain a railing or other guard along tl}e em¬ 
bankment in question is not deniecj., nor 
could it well be, since the lack of reasonable 
protection at such a place renders thej trav¬ 
eled way itself unsafe and out of repair. 
Drew v. Sutton, 55 Vt. 586, 45 Am. Repl. 644; 
Davis v. Hill, 41 N. H. 329; Roth v. jfiigh- 
%vay Commission, 115 Md. 469, 476, 8|0 At. 
1031. But it is contended, on behalf of the 
District, that the purpose of such a guird is 
merely to indicate to a traveler where he 
may go, and that if he puts the barrieif to a 
use other than that for which it primarily 
was intended, he assumes responsibility for 
his act. In Massachusetts and Maine, \yhere 
liability depends upon statute, it has been 
ruled that there can be no recovery where a 
traveler, without necessity, leans agaipst a 
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railing, even though it be defective. Stick- 
n-ey v. Salem, 3 Allen, 374; Stinson v. Gar¬ 
diner, 42 Me. 248, 66 Am. Dec. 281. In the 
former case the court said: “The legal obli¬ 
gation of keeping a sufficient railing upon 
the highway is imposed only when it is nec¬ 
essary to make the limits of that part of the 
road within which persons may safely travel, 
or to furnish a guard against dangerous 
places so that proper protection may be af¬ 
forded to those who, in the exercise of due 
care as travelers while passing or standing 
on the way, might otherwise be exposed to 
accident or injury.” The court further 
said: “If a person, without fault or negli¬ 
gence on his part, is forced against a railing, 
or takes hold of it to aid his passage, or falls 
against it by accident, or has occasion to use 
it in any way in furtherance of a lawful or 
reasonable exercise of his rights as a traveler 
and by reason of any defect or insufficiency 
it gives way and causes injury, a town or city 
would be liable to make full compensation 
for the damages thereby occasioned.” 

The embankment in the present case 
bordered a much traveled public way in a 
thickly populated section. We think, there¬ 
fore, that under the facts it constituted 
such a dangerous place that something 
more than a mere muniment was required 
for the protection of pedestrians. This 
duty the District authorities evidently un¬ 
derstood and appreciated, for the railing 
at this place was of such a character as 
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i 

to furnish a substantial guard, if in proper 
repair or condition. We think it cleajr that 
such a guard should be reasonably\ suffi¬ 
cient to protect all travelers who are\ mak¬ 
ing a legitimate and proper use df the 
street. Surely a person is making\ such 
use of the street if, without his fauilt, he 
falls or is thrown or crowded against the 
railing as he is attempting to pass qlong. 
Such occurrences are reasonably to be ex¬ 
pected, and therefore should be projvided 
against. If the railing must be of such a 
character as to protect a traveler unddr the 
conditions just mentioned, surely it caught 
not to be said, as matter of law, tljat a 
mere casual leaning against the rdiling 
would be such an unusual or carelesfe act 
as to preclude recovery where the raiding 
gave way by reason of its defective condi¬ 
tion. The traveler has a right to assunje, in 
the absence of any indication to the 'con¬ 
trary, that the railing is sufficient foif the 
purpose for which it was designed; j and 
we think it well may be held a questioij for 
the jury whether a mere leaning agqinst 
such a railing, as the traveler pauses iii his 
walk, constitutes such an unreasonable! use 
of the same as to preclude his righj: to 
recover. The strain upon the railing uikder 
such conditions would not be unusual. | If 
the railing should be sufficiently strong to 
protect a traveler who falls or is crowded 
against it, surely it ought to be sufficiently 
strong to withstand the same kind 0 |f a 
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strain when exerted by a traveler who 
casually leans against it. 

But we do not think that the use of such 
a railing as a seat is one of the incidental 
usesi to which it reasonably may be put by 
travelers. Such a use is not to be antici¬ 
pated, and hence not to be guarded against. 
In the present case neither the posts to 
which the rail was nailed, nor the rail itself, 
gave way. The accident was occasioned by 
the wrenching of the rail from its support. 
In what way the force was exerted that 
caused the rail thus to be wrenched from its 
support is, of course, a question for the jury ; 
but the District was not required either to 
construct or to maintain a railing that would 
resist such an unusual and unnecessary 
strain as would be likely to come from using 
the rail as a seat, and particularly is that so 
in the present case because of the unusual 
weight of the intestate. It follows that it 
was error for the court to refuse the instruc¬ 
tion requested. 

In the instant case it is the contention of the 
District that the use of the cellar doors as a point 
of vantage from which to look into the window of 
the building was a use which was never intended. 
In this connection, attention is invited to the fact 
that the window through which plaintiff sought to 
look is not a show window, even though the first 
floor had been used for business purposes when 
occupied. According to the testimony of Mr. El¬ 
bert (R. 25) “from the top of the cellar door to 
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the bottom of the window pane, is four fe§t, eight 
and' % inches.” It is believed the Coijirt will 
take judicial notice of the fact that show Windows 
are constructed with the window sill as close to the 
ground as possible, so that the very construction 
of the window constitutes an invitation to tljie pass¬ 
erby to look in. The difference between la show 
window and an ordinary window, such as tjhen ex¬ 
isted in the front wall of No. 1629 North ^apitol 
Street, is best shown by an examination ofj appel¬ 
lee’s exhibit on Page 36 of the record, on wjhich is 
shown the show window of a cigar store Several 
doors north of No. 1629, with a paved sidewalk 
extending from the curb directly to the Window, 
contrasted with the window of No. 1629, approxi¬ 
mately twice as high above the ground as the show 
window of the cigar store separated from the paved 
sidewalk by a grass plot. 

Further, attention is invited to the facjt that 
while the record does not show that the appellee 

i 

in this case was a person of excessive weight, it does 
shown that plaintiff “ walked arm in arm with her 
sister-in-law” as they stepped on the cellar doors 
(R. 17). Certainly two persons of ordinary size 
weigh approximately as much as the plaihtiff’s 
intestate in the Washington case, supra. 

In the case of Hoives v. District of Columbia, 2 
App. D. C. 188, plaintiff brought suit against the 
District of Columbia for damages alleged toj have 
been sustained through the negligence of tide de- 
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fendant “in permitting an area or opening in the 
sidewalk of one of the streets in Georgetown so to 
remain unprotected that the plaintiff fell into it 
and was injured.” The facts are stated in the 
report as follows: 

It seems that the grade of part of Mont¬ 
gomery street, at its intersection with Olive 
Street in Georgetown, had been raised sev¬ 
eral years ago; and that adjacent to one of 
the houses, which was below the new grade, 
an area or opening, about four feet wide, and 
running the length of the front of the house, 
had been left, over part of which the plat¬ 
form extended, from which the steps pro¬ 
jected for the entrance to the house, and the 
remainder of the opening had no protection 
other than a small coping about five inches 
above the pavement and about fourteen 
inches wide. The street from one building 
line to the other is sixty feet wide, of which 
the carriage-w’ay is thirty feet, and each of 
the sidewalks fifteen feet. The clear side¬ 
walk outside of the coping is about ten or 
eleven feet. 

On the night of the 29th day of September, 
1889, about 8 o’clock in the evening, when it 
was dark and the gas lamps had been lit 
upon the street, the plaintiff, a man of sixty- 
eight years of age, who had resided in 
Georgetown, about six squares from the place 
where the accident occurred, about fifty 
years, went out from his home to the neigh¬ 
borhood of the intersection of Montgomery 
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and Olive streets in search of a man| named 
Jones, with whom he had some business. He 
did not know where Jones lived, and it 
seemed the latter had only recently | moved 
into the neighborhood. The plaintiijf went 
to the house of an old colored man oiji Olive 
street to make inquiry; and the old Colored 
man, whose name was Bolden, w r ent oiit with 
him to help him find where Jones j lived. 
They were on one side of the street i|n con¬ 
sultation. On the opposite corner was the 
house with the area which has been men¬ 
tioned, originally a two-story house, of |which 
one story had been almost covered in, ^xcept 
for this area, by the raising of the lejvel of 
the street. The gas lamp in the hou^e was 
shining through the window, the shatters 
of which w r ere opened. It was su 
that inquiry should be made at this he 
Jones. The plaintiff and Bolden started to¬ 
gether to cross the street diagonally, the 
plaintiff keeping his eyes constantly o|n the 
light in the window. Bolden suggested to 
him to stop in the sidew’alk, and he hijnself 
went up to the door to make inquiry. But 
the plaintiff kept right on towards the win¬ 
dow, keeping his eye on the light all the (time, 
and not noticing the opening before him!; and 
w r hen he came to the coping, he fell headfore¬ 
most in the opening, and w r as injured, j 
Thereupon he brought the present sujit to 
recover damages from the District. Af the 
trial, the facts, substantially as here stated, 
were developed in the testimony in Icon- 
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siderable detail, the principal witnesses for 
the plaintiff being himself and Bolden. 
Upon the close of the testimony for the 
plaintiff, counsel for the defendant moved 
the court to instruct the jury to return a ver¬ 
dict for the defendant, on the ground of 
contributory negligence on the part of the 
plaintiff; and the court granted the instruc¬ 
tion, and the jury returned a verdict in ac¬ 
cordance therewith, upon which there was 
judgment for the defendant. From this 
judgment the plaintiff has prosecuted the 
present appeal. 

In its opinion affirming the judgment of the 
lower court, this Court held: 

It is argued on behalf of the plaintiff that 
he had the right to assume that the whole 
sidewalk was free from obstruction; that 
there were no dangerous pitfalls, excavations, 
or areas in it; that the sidewalk should be 
kept in such condition that even a blind man 
traveling over it, or a child at play, would be 
perfectly secure, and that the plaintiff had 
no reason to suppose, and therefore it was 
not want of due care in him not to assume 
that there was a dangerous opening in the 
direction in which he was going. 

It is a mistake to assume, as counsel for 
the plaintiff seems to do, that the sidewalks, 
so-called, of the cities of Washington and 
Georgetown, from the building line to the 
curbstone, are intended to be roamed over at 
will by those having occasion to be upon them 
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for the purpose of travel or pleasure, or for 
any other purpose. It is very evident to 
every one that these sidewalks in their en¬ 
tirety are not intended to be free from ob¬ 
structions. Steps leading to the floors of 
houses, steps and area-ways leading down¬ 
wards to the entrance to basement§, open¬ 
ings for the admission of light anil air to 
basement windows, projections in the shape 
of bay windows and other similar construc¬ 
tions on the inner part of such sidewalks, 
are necessary and recognized obstructions to 
their free and unlimited use for the purpose 
of travel over them, and on the outer (side we 
have carriage steps, hitching posts, hydrants, 
pumps, planted trees, over which tfye pub¬ 
lic may not pass in freedom. Very generally 
also we have now a very considerable por¬ 
tion of this alleged sidewalk take 4 away 
from this supposed public use by its reser¬ 
vation for parking purposes. Now, \it can¬ 
not for a moment be supposed that a person 
using the sidewalks for the purpose of { travel 
or amusement or any other purpose^ in it¬ 
self lawful, may deliberately close h\s eyes 
and stumble over a hydrant, or a carriage 
step, or a projecting portico, or steps leading 
down to a basement, and hold the munici¬ 
pality responsible for the result of his otvn 
recklessness. He has a right to suppose that 
the portion of the so-called sidewajlk re¬ 
served for the ordinary purposes of jtravel 
over it, is maintained in good condition to 
subserve that purpose; and he is npt re- 
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quired to be on the lookout for pitfalls in 
that part of the public highway. But he is 
required to be on his guard when he ap¬ 
proaches the inner line; for there he knows, 
or should knotv, that there are usually just 
such obstructions as those that have been 
mentioned. Almost as frequent of occur¬ 
rence as the steps leading up to the platform 
to the main entrance to a house are the steps 
leading downward to the area by which the 
entrance is reached to the basement. Can it 
be that a man may ignore the existence of 
such steps and of such area, close his eyes to 
them and walk right onward to the wall of 
the house to look into the window, or for any 
other purpose, and hold the municipality 
liable if he happens to be injured9 We can¬ 
not think so. Inside the usual pathway of 

the so-called sidewalk there is alwavs more 

* 

or less danger. It is want of ordinary care 
and caution to ignore that danger. Where 
the public are invited to come, and where 
they are in the habit of coming, it would be 
different. But where it is usual, as in the 
residence portion of our cities, to have open¬ 
ings for steps, and area-ways in the portion 
of the sidewalk inside of the usual path of 
travel, it is negligence in a person to ap¬ 
proach too close to the walls of a house with¬ 
out at least some casual observation of the 
condition of the adjacent sidewalk. It was 
recklessness in this plaintiff to have done 
so in the manner and under the circum¬ 
stances in which he conducted himself; and 
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we cannot think that he is justly entitled 
to hold the District of Columbia liable for 
the result of his misadventure. | 

Nor do we think that it is a case in i/ohich 
the question of negligence should hav ej been 
submitted to the jury. The testimony is 
positive, clear, and unequivocal. There are 
no conflicting statements to be taken into 
consideration. Only the plaintiff’s own 
story is to be regarded; and it is greatly to 
his credit that he tells his story honestly and 
candidly. From that story there is but one 
inference to be drawn, and that is that the 
plaintiff, probably through thoughtlessness, 
but still through his own fault, walked diag¬ 
onally across the pavement and up tb the 
window of the house near which he was in- 

i 

jured, without once taking the precaution, 
which every reasonable and prudent man 
would take, of looking before him to see 
whether any of the obstacles to his progress 
existed which are usually found adjacent to 
the walls of houses. No man in the exercise 
of ordinary care and caution would hav|e so 
acted; and there was nothing, in our opiiiion, 
to be submitted to the consideration cj)f a 
jury. If, upon the testimony now befor^ us, 
the case had been submitted to the jury, land 
the jury had rendered a verdict for j the 
plaintiff, we think it would have been I not 
only the right, but the duty, of the court to 
set aside the verdict. And so thinking,! we 
cannot suppose that there would have been 
any propriety in going through an emlpty 




40 


formalitv barren of beneficial results. We 
%> 

think this case falls within the rule laid 
down in the case of Baltimore <Sc Potomac 
Bail road Company v. Jones, 95 U. S. 439; 
Macon Co. v. Shores, 97 U. S. 278; Griggs v. 
Houston, 104 17. S. 553; Goodlett v. L. & N. 
R. B. Co., 122 IT. S. 391. 

We are of opinion, therefore, that there 
was no error on the part of the court below 
in directing a verdict for the defendant; and 
the judgment mast be affirmed with costs. 

The case of Howes v. District of Columbia has 
been repeatedly affirmed by this Court. In the 
case of Wolff v. District of Columbia, 21 App. D. C. 
464, affirmed in 196 U. S. 152, 49 L. Ed. 426, this 
Court, in construing Section 226, Rev. Star. D. C., 
which required the removal of obstructions from 
the streets, held: 

It is clear, the provisions of the statute 
do not apply to many things that may, in a 
sense, be regarded as obstructions to the 
sidewalks of a city. They certainly do not 
apply to the shade trees growing along the 
sidewalks, nor to lamp posts, water hy¬ 
drants, awning posts, telegraph or telephone 
poles that we find everywhere in the city 
along the sidewalks. All these things may 
be regarded, in a particular sense, as ob¬ 
structions, but they are not such within the 
meaning of the statute. They are objects 
allowed and authorized, bv immemorial cus- 
tom and usage, as being necessary to the 
health, convenience, protection, and enjoy- 
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ment of the homes and lives of the inhabi¬ 
tants of the eitv. Where these objects 6f con¬ 
venience and comfort have been subject to 
proper regulation, as they always are and 
should be, they have never been regarded as 
nuisances, either public or private, Jpid in 
the case of a carriage step or block, ij; is of 
such reasonable convenience and such |a nec¬ 
essary appurtenant to dwellings and jplaces 
of business on the streets of a city thgt the 
right to maintain it, of a proper size gild in 
a proper position, has seldom been attempted 
to be questioned. The legal existence of 
carriage steps or blocks was fully Recog¬ 
nized in this city long before the occurrence 
of the accident, the subject of the present 
action, and they have been regulated h}\ both 
the building and police regulations pre¬ 
scribed by municipal authority. Theiij legal 
existence has been explicitly recognized by 
this court in the case of Howes v. District 
of Columbia, 2 App. D. C. 188, and that case 
is in accordance with decisions of the [high¬ 
est autlioritv elsewhere. j 

«/ 

Likewise, in the case of Dotey v. D. C v sUpra, 
this Court again affirmed the decision of Howes 
v. D. C. And in White v. D. C v 48 App. D. C., 44, 
this court, in holding that a tree space contiguous 
to the curb was withdrawn from pedestrian tfavel, 
again affirmed and followed the case of Holies v. 
D.C. | 

There can be no doubt that the entrance t(j> the 
cellar of No. 1629 North Capitol Street is what is 
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known as a vault. Although the records relating 
to this particular vault were not introduced in evi¬ 
dence in this case, nevertheless the status of such 
a vault has been decided by the Supreme Court of 
the United States in the case of District of Colum¬ 
bia v. Andrews Paper Co 256 U. S. 582. In that 
case the Supreme Court, referring to a case v’here 
no permit relating to the vault was before the court, 
said: 

: The Saks & Company case, No. 283, is, if 
possible, even less substantial than the other 
two. Whatever rights in the streets this re¬ 
spondent has must be derived from the ap¬ 
plication made in 1884 for a permit to erect 
a building with adjacent vaults, and from 
the presumption of a permit, arising from 
the fact that a vault was constructed and has 
been in use ever since. No formal permit 
appears in the record. 

A license to Saks & Company to construct 
and use the vaults, revocable at will, would 
be sufficient to render them lawful construc¬ 
tions in the street until the privilege should 
be revoked, and this is all that can fairly be 
inferred against the public from the facts 
stated. Without a permit presumed the 
vault would be a public nuisance, but no 
grant of a permanent right in the street can 
be inferred from a mere application and use. 

In view’ of the foregoing language, it must be 
assumed in this case that the cellar doors, w’hich 
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had existed in the parking contiguous to the tyuild- 

i 

ing for many years, were lawful construction^ and 


ithin 

case, 


were not, therefore, a nuisance. They come w 
the description mentioned in the Dotey 
supra —“Many things are allowed on the sidewalks, 
such as trees, carriage steps, grass plots adjacent 
to the curb line, fire plugs, and the like, thinks of 
beauty or of convenience or of necessity, which of 
themselves impede travel, and yet are not j nui¬ 
sances, but of which everyone is bound to Itake 
notice.” It will be noted that in the Dotey cas^, the 
Court used the word “sidewalk” to mean the sbace 
between the curb and building line, and did not 
limit the meaning of the word to that part of pub¬ 
lic space specifically reserved and prepared j for 
pedestrian travel. j 

It is respectfully submitted that the District of 
Columbia performed its legal duty. It provided 
a concrete sidewalk, 15 feet wide, 25 feet remqved 
from the front of the building, upon which appellee 
could and did walk in perfect safety. Plaiptifi: 
sustained her injuries when she left that prepajred 
walk and when she used an object which is an j ob¬ 
struction, but a lawful obstruction, on public splice, 
as a point from which to peer into the window of 
a vacant building. The District of Columbi^ is 
under no legal duty to provide safe places fijom 
which persons, with whatever motive, may tjius 
look into the windows of private dwellings. 
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For all of the foregoing reasons the judgment of 
the lower court should be reversed. 

E. Barrett Prettyman, 
Corporation Counsel, D. C. 
Vernon E. West, 

Principal Assistant 
Corporation Counsel, D. C. 
Chester H. Gray, 

Assistant Corporation Counsel, D. C., 
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